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QUESTIONS PRESENTED 


(1) Whether the United States Tariff Commission’s deter- 
mination that Congress did not intend the escape-clause pro- 
cedure of Section 7 of the Trade Agreements Extension Act of 
1951 to be applicable to barbed wire was so “palpably wrong” 
as to warrant judicial relief in the nature of mandamus. 

(2) Whether the United States Tariff Commission can be 
sued in its own name. 
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1. The Background of this Litigation 
a. The tariff history of barbed wire 
b. General character of the G.A.T.T. and the escape- 
clause procedure... 
2. This Litigation 
Statutes and trade agreement provisions involved. 
Statement of points. 
Summary of argument. - 


I. The District Court erred in directing the United States Tariff 
Commission to conduct an escape-clause investigation of 


A. The special relationship of the Tariff Commission 
with the Congress 
B. The Commission’s determination that barbed wire is 
exempt from escape-clause action resulted from the 
Commission’s considered judgment that Congress 
did not intend that particular product to be covered 
by the escape-clause procedure 
C. The Tariff Commission’s determination that Congress 
did not intend escape-clause relief to be applicable 
with respect to barbed wire involved an exercise of 
discretion which, unless “palpably wrong,” cannot 
be controlled by mandamus. 
II. The District Court erred in failing to dismiss the complaint 
against the United States Tariff Commission ¢o nomine-.-- 
Conclusion 


CITATIONS 
Cases: 

Benenati v. Young, 95 U.S. App. D.C. 120, 220 F. 2d 383 

Blackmar v. Guerre, 342 U.S. 512 

Decatur v. Paulding, 14 Pet. 497 

Fogarty v. United States, 340 U.S. 8 

Inter-Maritime Forwarding Co., Inc. v. United States, 45 C.C.P.A. 
(Customs) 125. 

Interstate Commerce Commission v. New York, N.H. & H.R. Co., 
287 U.S. 178 


17 


22 


25 
26 
la 


Cases—Continued 

MacArthur Liquors, Inc. v. Palisades Citizens Ass'n, Inc..—— ago 
U.S. App. D.C. ——, 265 F. 2d 372 25 

Marbury v. Madison, 1 Cranch 137 

Norwegian Nitrogen Co. v. United States, 288 U.S. 294 

Panama Canal Co. v. Grace Line, Inc., 356 U.S. 309... 13, 14, 23, 24, 25 

Taft Hotel Corporation v. Housing and Home Finance Agency, 
262 F. 2d 307 (C.A. 2) 

United States v. Bush & Co., 310 U.S. 371 

United States ex rel. Chicago Great Western Railroad v. Interstate 
Commerce Commission, 294 U.S. 50. 13, 14, 23 

United States ex rel. Girard Trust Co. v. Helvering, 301 U.S. 540. 

United States v. J. Eisenberg, Inc., 43 C.C.P.A. (Customs) 105- - 

United States v. Mine Workers, 330 U.S. 258. 

United States v. Wilbur, 283 U.S. 414 

Wilbur v. United States, 281 U.S. 206 

Work v. Rives, 267 U.S. 175. 

Statutes: 
Act of September 8, 1916, 39 Stat. 756, 795, 796, 797 
Agricultural Adjustment Act, 49 Stat. 773, as amended, 7 U.S.C. 


General Agreement on Tariffs and Trade, Articles XI, XIX, 
par. 1(a), 61 Stat. (Part 5) A58 
Geneva-Schedule annexed to G.A.T.T., 61 Stat. (Part 5) A1343, 


Tariff Act of 1909, 36 Stat. 24, par. 135. 
Tariff Act of 1913, 38 Stat. 114 
38 Stat. 152. 


Sec. 337, 46 Stat. 703 
Sec. 350, as added, 48 Stat. 943, and amended, 69 Stat. 
4, 6, 10, 16 
Trade Agreements Extension Act of 1951, 65 Stat. 72, as amended, 
19 U.S.C. 1360, et seq 
Sec. 6, 65 Stat. 73, 19 U.S.C. 1363.- 
Sec. 7, 65 Stat. 74, 19 U.S.C. 1364. 2, 
6, 7, 8, 9, 12, 13, 14, 15, 17, 18, 19, 20, 24 
Trade Agreements Extension Act of 1955, 69 Stat. 162, 69 Stat. 


19 U.S.C. 1001 
19 U.S.C. 1351(e) 
Miscellaneous: 
41st Annual Report of the United States Tariff Commission 


50 Cong. Rec. 1126 

E. 0. 9832, 3 C.F.R. 624 (1943-1948 Comp. 

E. O. 10004, 3 C.F.R. 819 (1943-1948 Comp.)_.---.---- 

E. O. 10082, 3 C.F.R. 281 (1949-1953 Comp.)....------ 

E. 0. 10082, 3 C.F.R. 281-282 (1949-1953 Comp.).--- 

E. O. 10401, 3 C.F.R. 901 (1949-1953 Comp.)-...-------------- 

Fletcher School of Law and Diplomacy, G.A.T.T. An Analysis 
and Appraisal of the General Agreement on Tariffs and Trade 
(1955) : 


ELR. 3321, 63d Cong., 1st Sess. 

H. Rept. No. 14, 82d Cong., 1st Sess., 

S. Rept. No. 1838, Oe = eee 
Tariff Hearings, Sen. Doc. No. 108, 67th Cong., 2d Sess.: 


p. 481____....-.-------....-- 
United States Tariff Commission, Procedure and Criteria with 
Respect to the Administration of the ““Escape-Clause” in Trade 
Agreements (1948), p. 7.---------------------------------- 18 


United States Court of Appeals for the 
District of Columbia Circuit 


No. 15264 


JosepH E. Tatsor, ET AL, AND THE Unrrep Srates Tantrr 
CoMMISSION, APPELLANTS 
Vv. 


ArLantic Stee, CoMPANY, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS AND JOINT APPENDIX 


JUBISDICTIONAL STATEMENT 


This is an appeal from an order of the United States Dis- 
trict Court for the District of Columbia directing the members 
of the United States Tariff Commission to “make an investiga- 
tion of barbed wire under Section 7 of the Trade Agreements 
Extension Act of 1951.” (J.A. 13a.) Appellee invoked the 
jurisdiction of the District Court under 28 U.S.C. 1337 and 
2201, as well as under the “general equitable powers” of the 
court (J.A. 3a). The final order of the District Court, which 
has been stayed pending outcome of the appeal (J.A. 14a), 
was entered on April 14, 1959 (J.A. 12a). Notice of appeal 
was filed on June 11, 1959 (J.A. 15a). The jurisdiction of this 
Court rests upon 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


_ This action was brought by appellee, a domestic manufac- 
turer of barbed wire (J.A. 3a), to compel the appellants, the 
United States Tariff Commission eo nomine, and its individual 


(1) 


2 


members,’ to conduct an “escape-clause” investigation of 
barbed wire under Section 7 of the Trade Agreements Exten- 
sion Act of 1951, 65 Stat. 74, as amended, 19 U.S.C. 1364, 
infra, pp. 8-10.7 4 


1. The background of this litigation 


a. The tariff history of barbed wire: Prior to the Tariff Act 
of 1913 (38 Stat. 114), barbed wire and all other types of wire 
fencing were dutiable. Barbed wire was first mentioned by 
name in Paragraph 135 of the Tariff Act of 1909 (36 Stat. 24), 
where it was listed as dutiable at three-fourths of one cent per 
pound. In 1913, however, there was a substantial downward 
revision of the tariff by the Congress, including the transfer of 
many items to the free list. Barbed wire,? along with numer- 
ous other items used on the farm, were included on this list. 
The remarks of Congressman Candler of Mississippi on the 
bill* which subsequently became the Tariff Act of 1913 typi- 
cally illustrated the congressional intention to benefit the 
farmer (50 Cong. Rec. 1126): 


This bill now before the House—the free-list. bill—will 
materially help the farmers in this country. This free- 
list provision is entirely just and in recognition of the 
demands of the farmers and the people generally. It 
provides free of duty plows, hoes, harrows, harvesters, 


* Originally, the complaint named as party-defendant only the United 
States Tariff Commission eo nomine (J.A. 3a.) After the Government 
moved to dismiss on the ground that the Tariff Commission cannot be sued, 
€0 nomine, the appellee was permitted to amend its complaint by adding 
the individual Commissioners as parties-defendant. See, infra, p. 7. 

*The complaint also sought a declaratory judgment and “such other 
relief as is Just and proper” (J.A. 5a). 

* Paragraph 645 of the free list of the Tariff Act of 1913 (38 Stat. 164) 
provided : 


All barbed wire, galvanized wire not larger than twenty one-hun- 
dredths of one inch in diameter and not smaller than eight one-hun- 
dredths of one inch in diameter of the kind commonly used for fencing 
purposes, galvanized wire fencing composed of wires not larger than 
twenty one-hundredths of one inch in diameter nor smaller than eight 
one-hundredths of one inch in diameter, and wire commonly used for 
baling hay or other commodities. 


* ELE. 3321, 63d Cong., 1st Sess. 
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reapers, planters, mowers, cultivators, threshing ma- 
chines, gin stands, and all other agricultural implements 
of any kind and description; wagons, carts, harness, sad- 
dles, trace chains, bagging and ties, binding twine, nails, 
barbed wire, and fertilizers of all kinds, and besides 
gives the sewing woman her sewing machines and nee- 
dles without taxation. It also provides for free meat, 
free coffee, free salt, free flour, free meal, free boots and 
shoes, free wool, free lumber, and free coal for the toiling 
masses of the American people * * *.* [Emphasis 
supplied.] 

Despite a general upward revision of the tariff in the Tariff 
Act of 1922 (42 Stat. 858), including the withdrawal of many 
items from the free list, barbed wire was retained on that list. 
(Paragraph. 1697, 42 Stat. 932.) Indeed, barbed wire was the 
only type of wire which had been placed on the free list in para- 
graph 645 of the 1913 Act, supra, fn. 3, p. 2, which was con- 
tinued on the free list. 

There was vigorous opposition by domestic producers to the 
continued favored treatment of barbed wire. The President of 
the Youngstown Sheet and Tube Company, on his company’s 
behalf and on behalf of “other independent steel companies; 
especially those making steel pipe, tubing, and wire products”, 
stated to the Senate Finance Committee: 7 

I wish to call your attention to another wire product, 
viz, barbed wire, both plain and galvanized, which is on 
the free list, schedule 16, paragraph 1680. I can not 
understand the purpose of the Ways and Means Com- 
mittee in proposing that barbed wire be put on the 
free list. The cost of wire that enters into the manufac- 
ture of barbed wire is fully as great as that of wire for 
fencing or other purposes; labor in making this wire and 
in making it into the finished product, barbed wire, is 
certainly entitled to the same protection as the labor 


* See, also, F. W. Taussig, The Tariff History of the United States (7th 
ed, 1923), pp. 440-441. 
* “Tariff Hearings, Sen. Doc. No. 108, 67th Cong., 2d Sess., p. 1807. 
‘"* 74, at 1809. 
“52511059 —2 
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employed in making wire for other purposes, and it 
would be rank discrimination to treat it other than on 
the same basis. If the manufacturer of barbed wire 
is compelled to meet foreign competition without any 
protection, he will be forced to reduce labor that en- 
tered into the manufacture of this wire to the very 
minimum, and may be put out of business entirely. I 
do not believe that this is the idea of the Ways and 
Means Committee or the Senate Finance Committee 
and, if it is, I certainly hope that it is not the idea of 
Congress as a whole, and that this item of barbed wire 
will be put on the dutiable list and treated the same as 
other wire products. 


And the Chairman of the Republic Iron and Steel Company, 
representing independent steel manufacturers, testified: ° 


We are opposed to paragraph 1680 of Schedule 15, and 
ask that this item be stricken out, and that barbed wire 
be placed where we think it properly belongs, under 
Schedule 3, and made dutiable, for the reason that there 
is no more justification for placing barbed wire on the 
free list than there would be to put any other finished 
iron and steel products on the free list. 


Notwithstanding these objections by the domestic wire indus- 
try, Congress, in the Tariff Act of 1922, chose to continue 
barbed wire on the free list. 

Paragraph 1800 of the Tariff Act of 1930, 46 Stat. 683, pro- 
vided for the continued retention of barbed wire on the free 
list, again demonstrating Congress’ desire that the American 
farmer be granted access to foreign supplies of barbed wire com- 
pletely free of import restrictions.” 

b. General character of the G.A.T.T. and the escape-clause 
procedure: Under authority granted to him by Section 350 of 
the Tariff Act of 1930, as amended, 19 U.S.C. 1351, infra, p. 10, 
the President committed the United States to a continuation or 


8 Id. at 1727. 

* Although the Tariff Act of 1930 has been amended a number of times 
and a number of other statutes affecting the tariff have been enacted, no 
revision of the basic tariff structure of the United States has been under- 
taken since 1930. 
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“binding” of the duty-and-quota-free status of barbed wire in 
the General Agreement on Tariffs and Trade (G.A.T.T.).° 
The G.A.T.T. agreement, concluded in 1947 between the 
United States and twenty-two other countries,” “is the most 
comprehensive undertaking that governments have ever en- 
tered into for the reduction of barriers to world trade.” * The 
G.A.T.T. Agreement consists, generally, of (1) schedules of 
tariff commitments; (2) a set of common trade-rules; and (3) 
an organization to administer the agreement.” 

Each tariff schedule in the G.A.T.T. consists of a list of 
products and their respective rates of duty. Each party to the 
G.A.T.T. commits itself not to impose rates of duty higher 
than the rate specified for each product listed in its schedule. 
These commitments which each party makes to all the others 
are known as “concessions”.”™* 

The rate of duty specified in a trade agreement schedule may 
be less than the rate applied prior to the agreement. Such a 
concession represents a tariff reduction. On the other hand, 
the rate of duty specified in a schedule may be the rate which 
was in force when the agreement was negotiated, so that the 
concession amounts to a “binding” of the tariff against future 
increase. Thus, in the instant case, the tariff concession with 
respect to barbed wire, coupled with the obligation under Ar- 
ticle XI of the G.A.T.T. not to impose quantitive restrictions 
on imports, represented a binding of the pre-existing duty-and- 
quota-free status of the product. 

The G.A.T.T. contains an escape clause, which provides, in 
pertinent part:* 

If, as a result of unforeseen developments and of the 
effect of the obligations incurred by a contracting party 

20 Item 1800 in Part I of Geneva-Schedule annexed to G.A.T.T., 61 Stat. 
(Part 5) A1343. 

2. There are now 34 parties and one provisional party to the G.A.T.T., in- 
cloding all of the commercially important nations of the free world. On 
the basis of 1953 trade figures these countries accounted for over 75 per- 
cent of world trade. Fletcher School of Law and Diplomacy, G.A.T.T. An 
Analysis and Appraisal of the General Agreement on Tariffs ond Trade 
(1955), p. 17. 

32 Id. at 15. 

33 Tid. 

™* 1did. 

*G.A.T.T., Article XIX, par. 1(a), 61 Stat. (Part 5) ASS, 
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under this Agreement, including tariff concessions, any 
product is being imported into the territory of that con- 
tracting party in such increased quantities and under 
such conditions as to cause or threaten serious injury to 
domestic producers in that territory of like or directly 
competitive products, the contracting party shall be 
free, in respect of such product, and to the extent and 
for such time as may be necessary to prevent or remedy 
such injury, to suspend the obligation in whole or in 
part or to withdraw or modify the concession. 


Such a clause has been included in all the trade agreements 
signed by the United States since 1943,% and since 1947 the 
inclusion of such a clause in all trade agreements entered into 
under the authority of Section 350 of the Tariff Act of 1930 
has been required.”* 

Section 7 of the Trade Agreements Extension Act of 1951, 65 
Stat. 74, as amended, 19 U.S.C. 1364, established a statutory 
escape-clause procedure, and it was this procedure which ap- 
pellee sought to invoke in its application to the Tariff 
Commission. 

Section 7 provides that the Tariff Commission, upon the re- 
quest of the President, upon resolution of either House of Con- 
gress, upon resolution of either the Senate Committee on 
Finance or the House Committee on Ways and Means, upon its 
own motion, or upon application by any interested party, must 
promptly conduct an investigation to determine whether any 
product on which 2 trade agreement concession has been 
granted is, as a result, in whole or in part, of the customs treat- 
ment reflecting such concession, being imported in such in- 
creased quantities, either actual or relative, as to cause or 
threaten serious injury to the domestic industry producing like 
or directly competitive products. ; 

The Commission is also required to complete its investiga- 
tion and make a report thereon within six months of the date 

* See H. Rept. No. 14, 82d Cong., Ist Sess., p. 13. : 

*E.O. 9832, 3 CFR. 624 (1943-1948 Comp.) ; E.0. 10004, 3 C-F-R. 819 
(1948-1948 Comp.) ; E.O. 10082, 3 C.F-R. 281 (1949-1953 Comp.) ; Section 


6 of the Trade Agreements Extension Act of 1951, as amended, 19 U.S.C. 
1363. 
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it receives the application. Should the Commission find, as 
& result of its investigation, the existence or threat of serious 
injury as a result of increased imports, either actual or relative, 
due, in whole or in part, to the customs treatment reflecting 
the concession, it must recommend to the President, to the ex- 
tent and for the time necessary to prevent or remedy such in- 
jury, the withdrawal or modification of the concession, or the 
suspension of the concession in whole or in part, or the estab- 
lishment of an import quota. 


2. This litigation 

Appellee’s complaint alleged (1) that on November 20, 1958, 
it and other domestic producers of barbed wire had applied to 
the Tariff Commission for a Section 7 escape-clause investiga- 
tion; and (2) that the Commission, arbitrarily and contrary to 
law, had dismissed the application (J.A. 3a-5a). 

The Commission’s reasons for dismissing the application 
were as follows (J.A. 5a—6a) : 


* * * In this case the Commission was confronted 
with a question of whether the “escape clause” protec- 
tive principle prevailed over an historic policy of Con- 
gress to admit barbed wire free of import restrictions 
for the special and particular purpose of benefiting the 
American farmer. The Commission held that the policy 
of Congress with respect to barbed wire, which was es- 
tablished in 1913, precludes the application of the 
“escape clause” procedure to barbed wire in the absence 
of a, clear expression from Congress of a contrary intent. 


At the outset of the District Court proceedings, the Gov- 
emment moved to dismiss the complaint on the ground that 
the Tariff Commission, which had been named as the party- 
defendant, could not be sued €0 nomine (J.A. 8a). Despite 
the objection of counsel for the Government, the appellee was 
permitted to proceed by amending its complaint, adding the 
individual Commissioners as parties-defendant (J.A. 9a, 1la- 
12a). ere : . 

“On cross-motions for summary judgment, the District 
Court granted the appellee’s motion, denied the Govern- 
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ment’s, and gave relief in the nature of mandamus. In its 
order (J.A. 12a-13a) the court held “* * * that the action 
of defendants dismissing plaintiff’s application for investiga- 
tion of barbed wire under Section 7 of the Trade Agreements 
Extension Act of 1951, as amended * * * is contrary to 
law * * *.” And the court ordered (J.A. 13a): 


* * © That the above named defendants, constitut- 
ing the United States Tariff Commission, make an in- 
vestigation of barbed wire under Section 7 of the Trade 
Agreements Extension Act of 1951, as amended * * *. 


On the Government’s motion, a stay of the operation of 
the order “pending outcome of appeal” was entered by the 
District Court on April 23, 1959 (J.A. 14a). 


STATUTES AND TRADE AGREEMENT PROVISIONS INVOLVED 


1. Section 7 of the Trade Agreements Extension Act of 1951, 
65 Stat. 74, as amended, 19 U.S.C. 1364, provides in pertinent 
part as follows: 


(2) Upon the request of the President, upon resolu- 
tion of either the Committee on Finance of the Senate 
or the Committee on Ways and Means of the House of 
Representatives, upon its own motion, or upon appli- 
cation of any interested party (including any organi- 
zation or group of employees), the United States Tariff 
Commission shall promptly make an investigation and 
make 2 report thereon not later than six months after 
the application is made to determine whether any prod- 
uct upon which a concession has been granted under a 
trade agreement is, as a result, in whole or in part, of 
thé duty or other customs treatment reflecting such 
concession, being imported into the United States in 
such increased quantities, either actual or relative, as 
to cause or threaten serious injury to the domestic in- 
dustry producing like or directly competitive products. 

In the course of any such investigation, whenever it 
finds evidence of serious injury or threat of serious in- 
jury or whenever so directed by resolution of either the 
Committee on Finance of the Senate or the Committee 
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on Ways and Means of the House of Representatives, 
the Tariff Commission shall hold hearings giving rea- 
sonable public notice thereof and shall afford reasonable 
opportunity for interested parties to be present, to pro- 
duce evidence, and to be heard at such hearings. 
Should the Tariff Commission find, as the result of 
its investigation and hearings, that a product on which 
@ concession has been granted is, as a result, in whole 
or in part, of the duty or other customs treatment re- 
flecting such concession, being imported in such in- 
creased quantities, either actual or relative, as to cause 
or threaten serious injury to the domestic industry pro- 
ducing like or directly competitive products, it shall 
recommend to the President the withdrawal or modi- 
fication of the concession, its suspension in whole or in 
part, or the establishment of import quotas, to the ex- 
tent and for the time necessary to prevent or remedy 
such injury. The Tariff Commission shall immediately 
make public its findings and recommendations to the 
President, including any dissenting or separate findings 
and recommendations, and shall cause a summary 


thereof to be published in the Federal Register. 


* * * * * 


(c)(1) Upon receipt of the Tariff Commission’s re- 
port of its investigation and hearings, the President 
may make such adjustments in the rates of duty, impose 
such quotas, or make such other modifications as are 
found and reported by the Commission to be necessary 
to prevent or remedy serious injury to the respective do- 
mestic industry. * * * 

* * * * * 

(d) When in the judgment of the Tariff Commission 
no sufficient reason exists for a recommendation to the 
President that a concession should be withdrawn or 
modified or a quota established, it shall make and pub- 
lish a report stating its findings and conclusions. 


* Ad * * * 
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(£) In carrying out the provisions of this section the 
President may, notwithstanding section 350(a)(2) of 
the Tariff Act of 1930, as amended, impose a duty not 
in excess of 50 per centum ad valorem on any article not 
otherwise subject toduty. 

2. Section 350 of the Tariff Act of 1930, as amended by the 
Trade Agreements Extension Act of 1955, 69 Stat. 163, 19 
U.S.C. 1351, provides in pertinent part as follows: 

(2)(1) * * * the President, whenever he finds as a 
fact that any existing duties or other import restrictions 
of the United States or any foreign country are unduly 
burdening and restricting the foreign trade of the 
United States and that the purpose above declared will 
be promoted by the means hereinafter specified, is au- 
thorized from time to time— 

(A) To enter into foreign trade agreements with for- 
eign governments or instrumentalities thereof: * * * 

(B) To proclaim such modifications of existing duties 
and other import restrictions, or such additional import 
restrictions, or such continuance, and for such minimum 


periods, of existing customs or excise treatment of any 
article covered by foreign trade agreements, as are re- 
quired or appropriate to carry out any foreign trade 
agreement that the President has entered into here- 
under. 


3. The General Agreement on Tariffs and Trade, Article 
XIX, Par. 1(2), 61 Stat. (Part 5) A58, provides in pertinent 
part as follows: 

If, as a result of unforeseen developments and of the 
effect of the obligations incurred by a contracting party 
under this Agreement, including tariff concessions, any 
product is being imported into the territory of that con- 
tracting party in such increased quantities and under 
such conditions: as to cause or threaten serious injury 
to domestic producers in that territory of like or directly 
competitive products, the contracting party shall be 
free, in respect of such product, and to the extent and 
for such time as may be necessary to prevent or remedy 


ll 


such injury, to suspend the obligation in whole or in part 
or to withdraw or modify the concession. 
4. Tariff Act of 1913, 38 Stat. 114, 152, 164, provides in 
pertinent part as follows: 


FREE LIST 


That on and after the day following the passage of 
this Act, except as otherwise specially provided for in 
this Act, the articles mentioned in the following para- 
graphs shall, when imported into the United States 
* * * be exempt from duty: 

* * * * ad 


645. All barbed wire, * * *. 
5. Tariff Act of 1922, 42 Stat. 858, 922, 932, provides in 
pertinent part as follows: 
FREE LIST 
Section 201. That on and after the day following 
the passage of this Act, except as otherwise specially 
provided for in this Act, the articles mentioned in the 


following paragraphs, when imported into the United 
States * * *, shall be exempt from duty: 


* * * * * 


Par. 1697. All barbed wire, whether plain or gal- 
vanized. 
6. Tariff Act of 1930, 46 Stat. 590, 672, 683, 19 U.S.C. 1001, 
par. 1800, provides in pertinent part as follows: 


FREE LIST 


Secrion 201. That on and after the day following 
the passage of this Act, except as otherwise specially 
provided for in this Act, the articles mentioned in the 
following paragraphs, when imported into the United 
States * * *, shall be exempt from duty: 


* * * * * 
Par. 1800. All barbed wire, whether plain or gal- 
‘vanized. 


§25110—59——-3 
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7. Item 1800 in Part I of Geneva-Schedule annexed to the 
General Agreement on Tariffs and Trade, 61 Stat. (Part 5) 
A134, provides as follows: 


Description of Products 
All barbed wire, whether plain or galvanized 


STATEMENT OF POINTS 


1. The District Court erred in directing the United States 
Tariff Commission to conduct an escape-clause investigation of 
barbed wire under Section 7 of the Trade Agreements Exten- 
sion Act of 1951, 65 Stat. 74, as amended. 

2. The District Court erred in denying the appellants’ mo- 
tion for summary judgment. 

3. The District Court erred in failing to dismiss the com- 
plaint against the United States Tariff Commission eo nomine. 


SUMMARY OF ARGUMENT 


The Tariff Commission’s dismissal of appellee’s application 
for an escape-clause investigation under Section 7 of the Trade 
Agreements Extension Act of 1951, 65 Stat. 74, as amended, 
19 U.S.C. 1364, was grounded upon the Commission’s resolu- 
tion of two apparently conflicting congressional policies; on 
the one hand, the policy of protection of domestic industry in- 
herent in Section 7, and, on the other, the historical congres- 
sional policy, as reflected by three successive tariff acts, of al- 
lowing barbed wire to be imported on a duty-and-quota-free 
basis for the benefit of the American farmer. In declining to 
institute an investigation on barbed wire, the Commission con- 
cluded, after evaluation of all available evidence, that Congress 
did not intend the escape-clause procedure to be applicable 
with respect to that particular product. 

We show, in Point I, that this determination on the part of 
the Commission does not call for judicial intervention by way 
of mandamus. We first undertake, by way of background, to 
demonstrate the special and intimate relationship between the 
Commission and Congress; in essence, the Commission is the 
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expert agent of Congress charged, not only with the responsibil- 
ity of keeping Congress advised and informed on tariff matters, 
but also with the continuing day-to-day responsibility of im- 
plementing the legislative policy in regard to such matters. 

We then show that the Commission’s interpretation of Sec- 
tion 7, z.e., its view that it is entitled to look beyond the literal 
language of the statute in determining whether a particular 
product is within the scope of the escape-clause procedure, is 
eminently reasonable. As a simple illustration, we show that, 
although the bare language of Section 7 seemingly requires 
escape-clause action when “any product” upon which a con- 
cession has been granted is being imported so as to cause or 
threaten injury to domestic industry, the Tariff Commission 
would obviously be justified in dismissing an application for a 
Section 7 investigation with respect to a product upon which 
@ concession has been granted in a trade agreement, which 
agreement did not contain an escape clause. We show further 
that there is nothing in the subsequent legislative history of 
Section 7 which can fairly be regarded as demonstrating error 
in the Commission’s interpretation of its functions under that 
section. 

Finally, we stress the impropriety of judicial intervention in 
the circumstances of this case. The Tariff Commission’s con- 
clusion that Congress did not intend escape-clause relief to 
be applicable with respect to barbed wire involved an exercise 
of discretion which should not be controlled by mandamus 
unless “palpably wrong.” United States ex rel. Chicago Great 
Western Railroad v. Interstate Commerce Commission, 294 
US. 50, 62. We think that the recent decision of the Supreme 
Court in Panama Canal Co. v. Grace Line, Inc., 356 U.S. 309, 
is peculiarly applicable here. In that case the Court refused 
to compel agency action “[w]here the duty to act [turned] on 
matters of doubtful or highly debatable inference from large or 
loose statutory terms” and in circumstances where the agency 
involved, like the Tariff Commission here, had a special and 
close relationship with the Congress and was therefore entitled 
to look to Congress, and not to the courts, for guidance and 
direction. 
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In Point II, we address ourselves to the error of the District 
Court in failing to dismiss the complaint against the Tariff 
Commission eo nomine. There is no authorization permitting 
suit against the Tariff Commission as distinct from its indi- 
vidual members. Hence, the original complaint or so much of 
the amended complaint as was addressed to the Commission 
eo nomine should have been dismissed. 


ARGUMENT 
I 


The District Court erred in directing the United States Tariff 
Commission to conduct an escape-clause investigation of 
barbed wire 


The Tariff Commission’s dismissal of appellee’s application 
for an escape-clause investigation under Section 7 of the Trade 
Agreement Extension Act of 1951, 65 Stat. 74, as amended, was 
predicated on the Commission’s interpretation of the intent of 
Congress (1) in enacting Section 7, and (2) in historically pro- 
viding for duty-and-quota-free treatment of imported barbed 
wire. It is well established that where an administrative 
agency refuses to take jurisdiction of a matter in such circum- 
stances, i.e., where it construes the statutes delimiting its au- 
thority as precluding the assumption of jurisdiction, mandamus 
will not lie unless “the administrative [body] was plainly and 
palpably wrong * # #47 

An understanding of the unique role played by the Tariff 
Commission in the complex field of tariff matters will be help- 
ful, we believe, in determining whether its dismissal of appel- 
lee’s application was so “plainly and palpably wrong” as to 
warrant judicial interference. 

A. The special relationship of the Tariff Commission with 
the Congress: The present Tariff Commission was established 
by Congress in 1916.* Its creation reflected the serious need 

* United States ex rel. Chicago Great Western Railroad v. Interstate 
Commerce Commission, 294 U.S. 50, 62; Panama Canal Co. v. Grace Line, 
Inc., 356 U.S. 309, 318-819. See, infra, pp. 22-25. 

* act of September 8, 1916, 39 Stat. 756, 795, 796, 797. 
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for an independent,” unbiased, fact-finding body of experts to 

assist the Congress in the complicated task of tariff-making. 

As observed by a distinguished student of our tariff history: * 
The Commission was the result of a demand from many 
quarters for some more intelligent or discriminating 
procedure than that which had characterized the legis- 
lative history of tariff measures during the preceding 
generation. 

The function of the Commission as first organized was to 
investigate the administration and fiscal and industrial effects 
of the customs laws; to put at the disposal of the President, 
of the House Committee on Ways and Means, and the Senate 
Committee on Finance, whenever requested, all information at 
its command; and to make such investigations and reports as 
might be requested by the President or by either of the named 
committees or by either branch of Congress. 39 Stat. 796; 
see Norwegian Nitrogen Co. v. United States, 288 U.S. 294, 
310.7 

When the Congress subsequently determined to delegate 
some of its tariff-making powers to the President, the Tariff 
Commission was made an integral part of the delegated legis- 
lative process. E.g., Secs. 315 and 316 of the Tariff Act of 
1922, 42 Stat. 941, 943; Secs. 336 and 337 of the Tariff Act 
of 1930, 46 Stat. 701, 703; Sec. 22 of the Agricultural Adjust- 
ment Act, 49 Stat. 773, as amended, 7 U.S.C. 624; Sec. 7 of 
the Trade Agreements Extension Act of 1951, 65 Stat. 74, as 
amended, 19 U.S.C. 1364. The Tariff Commission, since its 
creation, has been closely associated with the Congress in an 
advisory capacity in the enactment of tariff legislation. See 
United States v. Bush & Co., 310 U. S. 371, 379. Its “Sum- 
maries of Tariff Information” of 1921 and 1929, prepared for 
the congressional committees in charge of the 1922 and 1930 


Not more than three of the six Commissioners may be members of the 
same political party. 39 Stat. 795. 

*™¥F. W. Taussig, Tariff History of the United States (7th ed., 1923), 
p. 481. 

™The Commission still possesses, in substantially their original form, 
these same basic powers. 46 Stat. 697, 696, 699. 
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tariff revisions, have been recognized by the courts as an 
authoritative part of the legislative history of the tariff acts 
of 1922 and 1930. See United States v. J. Eisenberg, Inc., 
43 C.C.P.A. (Customs) 105.7 

In addition to assisting Congress in connection with tariff re- 
visions, the Tariff Commission is called upon by the Senate 
Committee on Finance and the House Committee on Ways and 
Means, which handle all tariff legislation, to furnish technical 
analyses of, and data pertinent to, tariff bills of all kinds, in- 
cluding all trade agreements legislation. See 41st Annual Re- 
port of the United States Tariff Commission (1957), p. 45.7 
In considering proposed tariff legislation, the congressional 
committees often ask the Tariff Commission not only for re- 
ports, but also for the services of Commission experts. These 
experts are frequently requested to assist the committees at 
congressional hearings, or to supply technical and economic in- 
formation orally in executive sessions of the committees. Id. 
at 47. 

The value placed by the Congress and the President on the 
Commission’s special competence in tariff matters is exempli- 
fied by the role given to the Commission in the administration 
of the trade agreements program which, of course, includes the 
escape-clause procedure. To begin with, Section 350 of the 
Tariff Act of 1930, as amended, 19 U:S.C. 1351(e), requires the 
Commission to “at all times keep informed concerning the op- 
eration and effect of provisions relating to duties or other im- 
port restrictions * * * contained in trade agreements” entered 
into by the President. And the Commission is required “at 
least once a year” to “submit to the Congress a factual report 
on the operation of the trade-agreements program.” Ibid. 

Before a trade agreement may be negotiated, the Tariff Com- 
mission must determine “peril points” on each article that is 
listed by the President for the possible granting of concessions 

™“It is too well settled to require citation that such summaries have 
been recognized by this court as authoritative for the purpose of resolving 
questions relating to the meaning and scope of terms which appear in the 


various tariff acts, and in determining the intent of Congress.” [Eisenbderg, 
supra, at 108.] 


* During the period covered by this report, the Commission prepared anal- 
yses of, or comments on, 82 bills and resolutions. 
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in proposed trade-agreement negotiations. 19 U.S.C. 1360. 
A member of the Tariff Commission serves on the Interdepart- 
mental Committee on Trade Agreements, the purpose of which 
is to coordinate the trade agreements program with “the inter- 
ests of American agriculture, industry, commerce, labor, and 
security, and of American financial and foreign policy.” E.O. 
10082, 3 C.F.R. 281 (1949-1953 Comp.). And a member of the 
Commission serves as Chairman of the Committee for Reci- 
procity Information whose purpose is to “act as the agency to 
which * * * the views of interested persons with regard to any 
proposed trade agreements to be concluded under the [Trade 
Agreements] Act shall be presented.” E.O. 10082, 3 C.F.R. 
281-282 (1949-1953 Comp.). 

We have already noted the part played by the Commission 
in the operation of Section 7 of the Trade Agreements Exten- 
sion Act of 1951. See supra, pp. 6-7.% It must be remem- 
bered that, in the performance of its functions under Section 
7—as in the performance of all its other functions—the Com- 
mission is not regulating private rights. In a sense, the Com- 
mission is an arm of the legislature. It is involved in the leg- 
islative process as the agent of Congress (and advisor to the 
President) in carrying out the constitutional powers of Con- 
gress to regulate foreign commerce. See Norwegian Nitrogen 
Products Co. v. United States, 288 U.S. 294, 321; United States 
v. Bush & Co., 310 US. 371, 379. 

Bearing in mind, therefore, the special and complex nature 
of the Tariff Commission’s functions, we turn now to a con- 
sideration of the Commission’s action in this case. 

B. The Commission’s determination that barbed wire is ex- 
empt from escape-clause action resulted from the Commis- 

24“Peril points” are (1) the maximum decrease in duty, if any, that can 
be made on each listed commodity without causing or threatening serious 
injury to the domestic industry producing like or directly competitive prod- 
ucts, or (2) the minimum increase in the duty or the additional import re- 
strictions that may be necessary on any of the listed products to avoid seri- 
ous injury to such domestic industry. 

™ It should be noted, also, that under E.0. 10401, 3 C.F.R. 901 (1949-1953 
Comp.), the Commission reviews all escape-clause actions for the purpose 
of reporting to the President whenever a concession which has been modified 
or withdrawn under the escape-clause procedure may be restored in whole 
or in part. 
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sion’s considered judgment that Congress did not intend that 
particular product to be covered by the escape-clause proce- 
dure: 

1. To avoid any possible confusion, it should be made plain, 
at the outset, that the Commission’s dismissal of appellee’s ap- 
plication for a Section 7 investigation was not predicated on a 
determination that no “serious injury” could be shown in such 
an investigation because the trade-agreement concession 
merely “bound” the pre-existing duty-and-quota-free status of 
barbed wire. The Commission has long recognized that the 
binding of a free-list item may account for an increase in im- 
ports, and thus may be the cause of conditions warranting 
escape-clause relief.” 

Rather, the Commission’s action flowed from its determina- 
tion that, whether or not such conditions existed in fact, es- 
cape-clause relief could not be accorded for barbed wire because 
of an overriding congressional intention to exempt that partic- 
ular product from the protective principle which the escape- 
clause reflects. The Commission studied the history of the 
three successive Tariff Acts in which barbed wire had been 
placed on the free list,” and concluded that the underlying con- 
gressional purpose, in each instance, was to benefit the Ameri- 
can farmer. More importantly, the Commission concluded 
that Congress, having considered the conflicting interests of the 


* As the Commission stated in its Procedure and Criteria with Respect 
to the Administration of the “Escape Clause” in Trade Agreements, pre- 
pared in 1948 in response to a resolution of the Committee on Ways and 
Means of the House of Representatives (p.7) : 


The question may be raised whether the binding of an existing duty 
against increase, or the binding of continued free entry, could in itself 
cause an increase in imports. As to most articles, no doubt, any in- 
crease in imports which takes place after a binding must be attributed 
to other causes. However, in some instances there may previously 
have been fear on the part of foreign producers that the duty might 
be increased or a duty placed on a presently free article. They may, 
therefore, have hesitated to take the steps (expansion of equipment, 
establishment of market connections, reduction of prices, etc.) neces- 
sary in order to make possible an expansion of their exports to the 
United States. With the assurance resulting from a binding they 
might take these steps and a subsequent increase of imports might 
properly be found to be attributable, at least in part, to the binding. 


* See, supra, pp. 2-3. 
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American farmer and the domestic barbed-wire manufacturing 
industry, deliberately chose to favor the farmer. In these cir- 
cumstances, it reasoned, all available evidence pointed to the 
conclusion that the taking of escape-clause action for barbed 
wire, 7.e., the imposition of a duty or an import quota, would 
go against the legislative will. This interpretation of Section 
7 by an agency of special and unique competence in tariff mat- 
ters—by “the men charged with the responsibility of setting 
its machinery in motion”—is entitled to controlling weight. 
Norwegian Nitrogen Products Co. v. United States, 288 US. 
294, 315.* 

2. Appellee has heretofore argued that the Tariff Commis- 
sion, upon request of the appropriate party, is absolutely re- 
quired, by the literal language of Section 7, to institute an in- 
vestigation “to determine whether any product upon which a 
concession has been granted” * under a trade agreement is be- 
ing imported so as to cause or threaten injury to domestic in- 
dustry. It has been appellee’s position that the Tariff Com- 
mission is precluded by the very language of the section, 2.e., 
“any product”, from looking beyond Section 7 in order to de- 
termine whether the product is one which is appropriate for 
escape-clause action. That this is simply not the case can, we 
believe, be readily demonstrated. 

Section 7 is a procedure for administering escape-clauses of 
trade agreements. Accordingly, the section can be invoked 
only if the product with respect to which an application is made 
is the subject of a concession in a trade agreement which in- 


™In giving overriding effect to the congressional policy of favoring the 
American farmer as opposed to the protective policy of the escape-clause 
procedure, the Commission's action was consistent with the attitude of the 
courts when confronted with the question of whether a free list provision 
for the benefit of agriculture prevails over a provision in the dutiable list 
intended for the protection of domestic industry. As recently stated by 
the Court of Customs and Patent Appeals in a case where the issue was 
~whether certain items were duty-free as agricultural implements or dutiable 
as optical instruments (Inter-Maritime Forwarding Co., Inc. v. United 
States, 45 C.C.P.A. (Customs) 125, 128) : 

“« © © the courts have always given agricultural free list provisions like 
the one at bar, and many other tariff enactments which were intended to 
benefit agriculture, a very broad and liberal construction so that the evident 
-purpose of Congress especially to favor agriculture, might be carried out.” 
*19 U.S.C. 1864(a) (emphasis added). 


525110-—S9——_4 
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cludes an escape clause. There are still in full force and effect 
two trade agreements which do not contain escape clauses; a 
trade agreement with El Salvador (50 Stat. 1564) and one with 
Honduras (49 Stat. 3851). The agreement with El Salvador 
contains concessions on four dutiable items and five free items; 
that with Honduras contains concessions on four dutiable items 
and six free items. Among the items on which a concession 
was granted in the trade agreement with Honduras is pine- 
apples in bulk or in crates (49 Stat. 3869, Item 747). 

If the Tariff Commission were to receive an application for 
a Section 7 investigation with respect to pineapples in bulk or 
in crates, it can hardly be contended that the Commission 
would be required to make such an investigation. Obviously 
the Commission would be fully justified in dismissing such an 
application inasmuch as the trade agreement in which the 
concession on this product was granted contains no escape 
clause. Yet, the literal language of Section 7, i.e., “any prod- 
uct upon which a concession has been granted under a trade 
agreement”, would, on its face, call for a contrary result. It is 
manifest, therefore, that when the Commission receives an 
application for an investigation under Section 7 it must neces- 
sarily look beyond the bare language of the section to deter- 
mine whether the section is apposite to the particular product. 
Once it is determined to be so, the Commission freely concedes 
its mandatory duty to set the escape-clause procedure in 
motion.” : 

In our view, this interpretation by the Commission of the 
responsibilities delegated to it by Congress under Section 7 
is eminently reasonable. It reflects, on the one hand, the 
Commission’s careful attempt to give full meaning to the word- 
ing of the section, which, as shown above, could not possibly 
be given a literal construction, and, on the other, it demon- 
strates the Commission’s special concern—as the expert agent 
of Congress—in ensuring that the section is not treated in 
isolation, but as part of a meaningful and logical tariff policy. 

3. The Commission’s action in this case followed a precedent 
established on June 25, 1958, when an application for an in- 


» This, of course, assumes that the other pre-requisites of the section aré 
met. Ss 
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vestigation of farm twine was dismissed for the same reasons. 
Appellee will undoubtedly argue, as it did in the court below, 
that a comment by the Senate Committee on Finance, in the 
report accompanying the bill which became the Trade Agree- 
ments Extension Act of 1958, 72 Stat. 673, demonstrates that 
the Commission was in error in the farm twine case, and, con- 
sequently, was also in error here. The Committee report, 
made after the farm twine dismissal and allegedly in reference 
to that action, stated (S. Rept. No. 1838, 85th Cong., 2d Sess., 
p. 3): 

The bill as reported also provides new authority for 
the President never before granted in any prior exten- 
sion by permitting him to take items from the free list 
and assess a duty of up to 50 percent when serious in- 
jury was found as a result of escape clause action. 


* * * * * 


* * * The provision in the bill as reported permitting 
the President to assess a duty in such cases is intended 
to provide faster action in cases where serious injury is 
occurring, or to provide a means of action other than the 


application of a quota. It is the sense of the committee 
that escape-clause action should be available in all 
cases whether the items in question are on the free list 
or are dutiable, regardless of the reason or purpose for 
the establishment of the presently existing tariff treat- 
ment. [Emphasis supplied.] 

We do not think that this comment can be regarded as dem- 
onstrating the incorrectness of the Commission’s action in this 
case. First; the italicized statement cannot, of course, be re- 
garded as a conclusive indication of the congressional intent 
embodied in a statute enacted seven years previously. See Fo- 
garty v. United States, 340 US. 8, 13-14; United States v. 
Mine Workers, 330 U.S. 258, 281-282. Second; it must be re- 
membered that the statement was made in the context of an 
amendment to the escape-clause procedure which would au- 
thorize the President, in connection with escape-clause actions 
relating to free-list items, to impose a duty up to 50 percent 
ad valorem on such items. In thus authorizing the imposition 
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of a duty as an alternative or additional remedy to that already 
available (i.e., the imposition of quotas), the amendment did 
not, in any way, alter the basic policy of the escape-clause pro- 
cedure insofar as its applicability to duty-free items was con- 
cerned. This is confirmed by the following statement made 
on the House floor by the Chairman of the House Ways and 
Means Committee (Cong. Rec., Aug. 7, 1958, p. 15171): 


The purpose of [this amendment] * * * is to provide 
greater latitude to the President to modify rates of duty 
so as to avoid the highly restrictive consequences that 
would result from the imposition of quotas. This is the 
sole purpose; these changes are not designed to modify 
the basic policy of the escape clause or its application to 
duty-free items or items dutiable on the basis of spe- 
cific duties. It simply provides greater latitude within 
which discretion can be exercised by the President in 
the administration of the trade-agreement legislation. 
[Emphasis supplied. ] 

The subsequent legislative history is thus inconclusive, and 
provides no authoritative answer as to whether escape-clause 
relief was intended by Congress to be available with respect 
to products such as farm twine or, as in this case, barbed wire. 
However, no authoritative answer is required, since, as we 
now demonstrate, the only issue in this litigation is whether 
the Commission’s interpretation was “plainly and palpably 
wrong.” In these circumstances, it was error for the District 
Court to override the Commission’s determination and to order 
an investigation to be made. 

C. The Tariff Commission’s determination that Congress 
did not intend escape-clause relief to be applicable with respect 
to barbed wire involved an exercise of discretion which, unless 
“palpably wrong,’”’ cannot be controlled by mandamus: It is 
fundamental that the power of the courts to compel official 
action, z.e., their mandamus jurisdiction, is normally limited to 
the enforcement of non-discretionary ministerial duties. 
Marbury v. Madison, 1 Cranch 137, 166; Decatur v. Paulding, 
14 Pet. 497, 514-517. 

This distinction between discretionary and administerial 
duties is a corollary of the doctrine of the separation of powers 
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upon which our Constitution rests. Chief Justices Marshall 
and Taney stressed in Marbury v. Madison and Decatur v. 
Paulding that the courts are coordinate with, not superior to, 
the executive branch; they have no general supervisory power 
over the manner in which administrative officials perform their 
duties requiring the exercise of judgment or discretion. Con- 
sequently, the affirmative intervention of judicial power to 
compel action is ordinarily limited to those instances where 
an official fails to comply with an absolute statutory duty, 
i.e., where he fails to perform a ministerial act. Marbury v. 
Madison, supra, at 166; Decatur v. Paulding, supra, at 515; 
Work v. Rives, 267 U.S. 175, 177; Wilbur v. United States, 281 
US. 206, 218-219; United States ex rel. Girard Trust Co. v. 
Helvering, 301 U.S. 540, 543. An official act is ministerial 
“(where the duty in a particular situation is so plainly pre- 
scribed as to be free from doubt and equivalent to a positive 
command * * *.” Wilbur v. United States, 281 U.S. 206, 
218; see also United States v. Wilbur, 283 U.S. 414, 420; Inter- 
state Commerce Commission v. New York, N.H. & H. R. Co., 
287 U.S. 178, 203, 204; United States ex rel. Girard Trust Co. 
v. Helvering, 301 US. 540, 543. 

That the scope of a duty, as in this case, depends upon the 
interpretation of a statute does not automatically render a 
duty “ministerial.” The interpretation of a statute frequently 
is included among the duties involving judgment and discretion 
entrusted to an official. Decatur v. Paulding, 14 Pet. 497, 
515. The interpretation of “a statute or statutes the construc- 
tion or application of which is not free from doubt * * * is 
regarded as involving the character of judgment or discretion 
which cannot be controlled by mandamus”, Wilbur v. United 
States, 281 U.S. 206, 219, and the authorities there cited. In 
particular, the construction of a statute by the agency en- 
trusted with its administration is a “discretionary” matter, 
reviewable in mandamus proceedings only if it is “palpably 
wrong” and the matter is “peradventure clear.” United States 
ex rel. Chicago Great Western R. R. Co. v. Interstate Com- 
merce Commission, 294 U.S. 50, 62, 63. 

These guiding principles were recently reaffirmed by the 
Supreme Court in Panama Canal Co. v. Grace Line, Inc., 356 
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U.S. 309. In that case the plaintiffs sought to compel the 
Panama Canal Company to prescribe lower tolls for the use of 
the Canal and to refund tolls alleged to have been collected 
illegally in the past. In refusing to compel the Panama Canal 
Company to take the action sought by the plaintiff, the Su- 
preme Court declared (id, at 318) : 


[w]here the duty to act turns on matters of doubtful 
or highly debatable inference from large or loose statu- 
tory terms, the very construction of the statute is a dis- 
tinct and profound exercise of discretion [citing cases]. 
We then must infer that the decision to act or not to 
act is left to the expertise of the agency burdened with 
the responsibility for decision. 
In language peculiarly applicable here, the Court enlarged 
upon its reasons for declining to give relief in the nature of 
mandamus (id. at 318-319) : 


The petitioner [the Panama Canal Company], as 
agent of the President, is given questions of judgment 
requiring close analysis and nice choices. Petitioner is 


not only agent for the President but a creature of Con- 
gress. It ison close terms with its committees, reporting 
to the Congress, airing its problems before them, looking 
to Congress for guidance and direction. 


Concluding, the Supreme Court observed that its refusal to 
compel agency action did not “necessarily mean” that the 
agency’s construction of the Act was the “correct one.” 356 
US. at 319. Rather, “[t]he matter should be far less cloudy, 
much more clear for courts to intrude.” Ibid. We believe that 
judicial restraint is singularly appropriate in this case also. 
We do not suggest that the Tariff Commission’s interpretation 
of its Section 7 responsibilities with respect to barbed wire is 
correct beyond a shadow of a doubt and is beyond all reasonable 
debate. It has already been noted, supra, p. 22, that the 
answer is far from clear. We do believe, however, that the 
Tariff Commission, having the unique relationship with the 
Congress that it does, and having resolved a close issue concern- 
ing congressional policy, as it has in this case, should not now 
be compelled to reverse itself through the intervention of judi- 
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cial power. If the Tariff Commission should be wrong in its 
interpretation of the complex tariff issues involved, then it is 
for the Congress, the Commission’s principal, to take the neces- 
sary corrective action. “The matter should be far less cloudy, 
much more clear for the courts to intrude.” Panama Canal Co. 
v. Grace Line, Inc., 356 U.S. 309, 319. 


II 


The District Court erred in failing to dismiss the complaint 
against the United States Tariff Commission eo nomine 


The District Court erred also in failing to dismiss the com- 
plaint filed against the Tariff Commission, for the Commission 
cannot be sued eo nomine. In Blackmar v. Guerre, 342 U.S. 
512, the Supreme Court sustained the dismissal of a complaint 
against the Veterans Administration, eo nomine, because, inter 
alia, “[w]hen Congress authorizes one of its agencies to be sued 
€0 nomine, it does so in explicit language, or impliedly because 
the agency is the offspring of such a suable entity”, id. at 515. 
See also Taft Hotel Corporation v. Housing and Home Finance 
Agency, 262 F. 2d 307 (C.A. 2). Cf. MacArthur Liquors, Inc. 
v. Palisades Citizens Ass’n, Inc., —— US. App. D.C. —, 265 
F. 2d 372; Benenati v. Young, 95 U.S. App. D.C. 120, 220 F. 
2d 383. The Commission is not the “offspring” of any suable 
entity and certainly there is no “explicit [congressional] lan- 
guage” permitting suit to be brought against it as distinct from 
its individual members. Consequently the original complaint, 
or so much of the amended complaint as was addressed to the 
Commission eo nomine, should have been dismissed. Since the 
proper parties-defendant [i.e., the individual commissioners] 
were named in the amended complaint, the court’s failure to 
dismiss as against the Commission does not substantially af- 
fect the outcome of the litigation. And, the District Court’s 
order apparently recognizes that only the individual Commis- 
sioners were proper party-defendants inasmuch as it is directed 
solely against the members of the Commission (J.A. 13a). 
Nevertheless, the court’s failure to dismiss as against the Com- 
mission eo nomine may mislead other plaintiffs into the same 
error; hence we urge the Court to vacate the judgment below 
insofar as it names the Commission as a party-defendant. 
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CONCLUSION 
For the reasons stated, it is respectfully submitted that the 
judgment of the court below should be reversed. 
Georce CocHran Doves, 
Assistant Attorney General. 
Outver GascH, 
United States Attorney. 
Auan S. RosenTHAL, 
Seymour Farser, 


Attorneys. 
SerremsBer 1959. 
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January 29 


and D filed. 


1959 
Motion of pltf. for summary judgment; no- 
tice; c/m 1-13-59; P. and A.; affidavit certi- 
fication of records; exhibits A, B, C, and D.; 
M.C.; filed. 
Motion of deft. to dismiss; ¢/m 1-29-59; ap- 
pearance of Oliver Gasch, Edward P. Troxell, 
and E. Riley Casey as attys. for deft.; P. and 
A. in support of deft’s motion and in opposi- 
tion to pltf’s motion for summary judgment; 
M.C.; filed. 
Opposition of pltf. to motion to dismiss, ¢/m 
2-6-59; filed. 
Amended complt. of pltf. changing caption to 
show as parties defts. Edgar B. Brossard, 
Joseph E. Talbot, Walter R. Schreiber, Glenn 
W. Sutton, J. Weldon Jones, William E. Dow- 
ling, members of the United States Tariff 
Commission, and The United States Tariff 
Comm. ; filed. 
Summons, copies (7) and copies (7) of 
amended complt. issued vs. defts. Nos. 1-7 
incl. all ser. 2-11-59; Atty. Gen. ser. 2-13-59; 
US. Atty. ser. 2-10-59. 
Order granting leave to amend complaint; 
withholding action on pltfs motion for sum- 
mary judgment and defts’ motion to dismiss 
pending service of amended complaint upon 
individual defts. McLaughlin, J. (N). 

(1a) 
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Cross motion of defts. for summary judgment; 
c/m 3-10-59; P. and A.; M.C.; filed. 
Opposition of pltf. to defts. cross motion for 
summary judgment; C/S 3-16-59; Exhibit; 
filed. 

Motions (1) of Pltf. for summary Judgment, 
(2) of deft. to dismiss and (3) Cross-Motion of 
deft. for Summary Judgment argued and sub- 
mitted. (Rep. G. Russel Walker) McLaugh- 
lin, J. 

Motion for stay pending appeal; P. and A.; 
c/m 4-14-59; filed. 

Order directing defts. to make an investigation 
of barbed wire under Section 7 of the Trade 
Agreements Extension Act of 1951 as 
amended and denying defts’ motion for sum- 
mary judgment. (signed 4-13-59) (N); Me- 
Laughlin, J. 

Order staying operation of order of 4-14-59 
pending outcome of appeal (N); McLaugh- 
lin, J. 

Motion of pltf. for substitution of party deft.; 
P. and A.; Exhibit A. 

Order making J. Allen Overton, Jr., a party 
deft. in place of Edgar B. Brossard; amending 
order of April 14, 1959, granting judgment for 
pltf, so as to be effective as to J. Allen Over- 
ton, Jr., in place of Edgar B. Brossard Sirica, J. 
Notice of appeal of defts. (copy to Edward G. 
Martin) filed. 


In the United States District Court for the District of Columbia 
Civil Action No. 3225-58. (Filed December 22, 1958) 


Attantic STEEL Company, P.O. Box 1714, Atlanta 1, Georgia, 
PLAINTIFF 


v. 


Tus Unrtep States Tarirr Commission, Eighth and E Streets 
NW., Washington 25, D.C., DEFENDANT 


Complaint 


The complaint of the plaintiff respectfully represents to 
the Court as follows: 

1. This action arises under Acts of Congress regulating com- 
merce. This Court has jurisdiction by virtue of sections 1337 
and 2201 of Title 28, United States Code. The Acts regulating 
commerce (within the meaning of section 1337) involved in 
this action are the Tariff Act of 1930, as amended, more specifi- 
cally section 350 thereof (19 U.S.C. 1351) and the Trade Agree- 
ments Extension Act of 1951, as amended, more specifically 
section 7 thereof (19 U.S.C. 1364). Jurisdiction is also based 
on, the general equitable powers of this Court (D.C. Code 
11-306). 

2. The plaintiff, Atlantic Steel Company, is a corporation 
organized under the laws of the State of Delaware and domesti- 
cated in the State of Georgia. The plaintiff is engaged in the 
manufacture and sale of barbed wire in the United States. 

_3. Imported barbed. wire has been included in a foreign 
trade agreement entered into by the President of the United 
States pursuant to section 350 of the Tariff Act of 1930, as 
amended, specifically the General Agreement on Tariffs and 
Trade (61 Stat. Part 5, p. A1343). The said Agreement has 
been proclaimed by the President to be in effect on and after 
January 1, 1948 (61 Stat. Part 2, p. 1103, 1110). 
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4. Having reason to believe that such imported barbed wire 
is, as a result, in whole or in part, of the customs treatment 
reflecting the concession under the said trade agreement, being 
imported into the United States in such increased quantities, 
either actual or relative, as to cause or threaten serious injury 
to the domestic industry producing like or directly competitive 
products, the plaintiff, together with other steel manufacturers 
as interested parties, on November 20, 1958, filed an Applica- 
tion for Investigation of barbed wire pursuant to section 7 of 
the Trade Agreements Extension Act of 1951, as amended, and 
the Rules of Practice and Procedure of the United States Tariff 
Commission (19 C.F.R. Parts 201 and 207). <A copy of that 
Application is attached hereto as Exhibit A. 

5. On December 1, 1958, the defendant, United States Tariff 
Commission, announced that it had, on November 28, dismissed 
the Application for Investigation of barbed wire. A copy of 
the Commission’s announcement is attached hereto as Exhibit 
B. é 
6. On December 10, 1958 the plaintiff and the other manu- 
facturers named in the Application filed with the said Com- 
mission a Petition for Reconsideration of the said Application, 
asserting that the action of the Commission in dismissing it 
is not in accordance with law and calling attention to the 
relevant provisions of law, legislative history and judicial 
precedents. A copy of this Petition is attached hereto as 
Exhibit C. 

7. On December 16, 1958 the said Commission notified the 
plaintiff that after examination of the Petition for Reconsid- 
eration it adhered to its prior decision dismissing the Applica- 
tion. A copy of the Commission’s letter is attached hereto as 
Exhibit D. 

8. The plaintiff has exhausted its administrative remedy. 

9. The action of the defendant dismissing the Application 
effectively deprives the plaintiff of a legal right to which it is 
entitled under the said section 7 of the Trade Agreements 
Extension Act of 1951, as amended. 

10. The defendant has no discretion to dismiss the Appli-. 
cation. 
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11. The defendant’s action dismissing the Application is 
arbitrary and contrary to law. 

12. As a result of the illegal action of the defendant, no 
administrative relief can be forthcoming to prevent the im- 
ports of barbed wire from injuring plaintiff, unless this Court 
orders the defendant to conduct the investigation as required 
by law or takes other action to countervail the defendant’s 
erroneous refusal to operate in accordance with law. 

Wherefore, the plaintiff demands judgment as follows: 

1. The Court order the defendant to make an investigation 
of barbed wire as required by law. 

2. The Court enter a declaratory judgment that the de- 
fendant’s dismissal of plaintiff’s Application for investigation 
of barbed wire is contrary to law. 

3. The Court order such other relief as is just and proper. 

Edwin G. Martin 
Epwin G. Martin, 
Attorney for Plaintiff, 
717 National Press Building, Washington 4, D.C. 
Telephone: District 7-2353. 


Exhibit B 
Unrrep Srates TarirF ComMIssion 
Washington 
Pusiic INFORMATION 
(For release December 1, 1958) 


TARIFF COMMISSION DISMISSES “ESCAPE CLAUSE” APPLICATION 
ON BARBED WIRE 


On November 28, 1958, the Tariff Commission dismissed, on 
jurisdictional grounds, an application for an “escape clause” 
investigation on barbed wire, filed by the Atlantic Steel Com- 
pany, Atlanta, Georgia, and others. In this case,the Commis- 
sion was confronted with a question of whether the “escape 
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clause” protective principle prevailed over an historic policy 
of Congress to admit barbed wire free of import restrictions for 
the special and particular purpose of benefiting the American 
farmer. The Commission held that the policy of Congress 
with respect to barbed wire, which was established in 1913, 
precludes the application of the “escape clause” procedure to 
barbed wire in the absence of a clear expression from Congress 
of a contrary intent. 


{szaL] 


Exhibit D 
Unrrep States Tarirr ComMISSION 
Washington 25, D.C. 
OFFIce oF THE SECRETARY 


December 16, 19658. 
Epwin G. Martin, Esquire, 
717 National Press Bldg. 
Washington 4, D.C. 

Dear Mr. Martin: Reference is made to the petition filed 
by you on December 10, 1958, on behalf of the Atlantic Steel 
Company, Atlanta, Georgia, Continental Steel Corp., Kokomo, 
Indiana, Keystone Steel & Wire Co., Peoria, Illinois, and 
Northwestern Steel & Wire Co., Sterling, Illinois, for recon- 
sideration of the application filed November 20, 1958, for an 
investigation under section 7 of the Trade Agreements Exten- 
sion Act of 1951, as amended, with respect to barbed wire. 

"Yn effect, the petition is a request that the Commission re- 
consider its action dismissing the application for an escape- 
clause investigation with respect to barbed wire filed 
November 20, 1958, on behalf of the firms indicated above, of 
which action you were informed by letter dated December 1, 
1958. The petition sets forth the legislative history of the 
escape-clause provision and directs the Commission’s atten- 
tion to a statement appearing in the report of the Senate Fi- 
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nance Committee on the Trade Agreements Extension Act of 
1958, which history and statement, petitioners contend, shows 
that the Commission was in error in dismissing the applica- 
tion for an escape-clause investigation on barbed wire. 

The Commission has carefully examined your petition and 
has concluded that it presents no adequate basis for the Com- 
mission to reconsider its previous action. In taking the action 
on the application for an investigation of barbed wire, the 
Commission was fully cognizant of the legislative history of 
the escape-clause provision set forth in your petition and of 
the statement in the report of the Senate Finance Committee 
appearing on page 3 of Senate Report No. 1838, 85th Congress, 
and gave due consideration thereto. Accordingly, the Com- 
mission adheres to the action dismissing the application for 
an escape-clause investigation with respect to barbed wire. 

Sincerely yours, 
(s) Donn N. Bent 
Donn N. Bent, 
Secretary. -. 


(Plaintiff's Motion For Summary Judgment 
(Filed January 13, 1959) 


Now comes the plaintiff and moves the Court for summary 
judgment against the defendant United States Tariff Com- 
mission for an order directing the defendant to make an in- 
vestigation pursuant to section 7 of the Trade Agreements 
Extension Act of 1951, as amended, with respect to barbed 
wire and for a declaratory judgment that the defendant’s dis- 
missal of plaintiff’s Application for investigation of barbed 
wire is contrary to law. 

The grounds therefor are as follows: 1. There is no genuine 
issue as to any material fact; 2. The statute affirmatively re- 
quires the defendant to make the investigation applied for; 
3. The defendant has, without legal justification, refused to 
make such investigation; 4. The plaintiff has exhausted its 
administrative remedy; 5. The only issue for decision is the 
proper construction of the applicable statute; and 6. Under 
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the law, the plaintiff is entitled to a mandatory injunction to 
compel the defendant to make such investigation. For reasons 
in support hereof, attention is respectfully called to the at- 
tached memorandum of points and authorities. 
Edwin G. Martin, 
Epwin G. Martin, 
Attorney for Plaintiff 
717 National Press Building, Washington 4, D.C. 
Telephone — District 7-2353. 


Defendant’s Motion to Dismiss 
(Filed January 29, 1959) 


Comes now the defendant by its attorney, the United States 
Attorney, and respectfully moves the Court to dismiss the 
action herein for the reason that the defendant is a Govern- 
ment Agency which cannot be sued eo nomine and for the 
reasons more fully set forth in the attached Memorandum of 
Points and Authorities. 

(S) Oliver Gasch 
Otrver GascH, 
United States Attorney. 
(S) Edward P. Troxell 
Epwarp P. TRoxeEzt, 
Principal, Assistant United States Attorney. 
(S) E. Riley Casey 
E. Riey Casey, 
Assistant United States Attorney. 


9a 
‘United States District Court for the District of Columbia 
Civil Action No. 3225-58 (Filed February 10, 1959) 


Atiantic Street Company, P.O. Box 1714, Attanta 1, 
GEORGIA, PLAINTIFF 


Vv. 


Enoar B. Brossarp, JosepH E. Tarsor, WALTER R. ScHREIBER, 
Gurnn W. Surron, J. WeLwon Jones, Wituiam E. Dow- 
LING, MempBers oF THE Unitep States Tarirr Commis- 
SION, AND THE Unitep Srates Tarirr Commission, ALL 
or EicHrTH anp E Srreets, NW., WasHineron 25, D.C., 
DEFENDANTS 


Plaintiff's Amended Complaint 


Amended complaint for mandatory injunction, declaratory 
automat? and for such other relief as may be necessary and 
appropria 

The eats of the plaintiff respectfully represents to the 
Court as follows: 

1. This action arises under Acts of Congress regulating com- 
merce. This Court has jurisdiction by virtue of sections 1337 
and 2201 of Title 28, United States Code. The Acts regu- 
lating commerce (within the meaning of section 1337) in- 
volved in this action are the Tariff Act of 1930, as amended, 
more specifically section 350 thereof (19 U.S.C. 1351) and the 
Trade Agreements Extension Act of 1951, as amended, more 
specifically section 7 thereof (19 U.S.C. 1364). Jurisdiction 
is also based on the general equitable powers of this Court 
(D.C. Code 11-306). 

2. The plaintiff, Atlantic Steel Company, is a corporation 
organized under the laws of the State of Delaware and domes- 
ticated in the State of Georgia. The plaintiff is engaged in 
the manufacture and sale of barbed wire in the United States. 

3. Imported barbed wire has been included in a foreign trade 
agreement entered into by the President of the United States 
pursuant to section 350 of the Tariff Act of 1930, as amended, 
specifically the General Agreement on Tariffs and Trade (61 
Stat. Part 5, p. A1343). The said Agreement has been pro- 
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claimed by the President to be in effect on and after January 
1, 1948 (61 Stat. Part 2, p. 1103, 1110). 

4. Having reason to believe that such imported barbed-wire 
is, as a result, in whole or in part, of the customs treatment 
reflecting the concession under the said trade agreement, being 
imported into the United States in such increased quantities, 
either actual or relative, as to cause or threaten serious injury 
to the domestic industry producing like or directly competitive 
products, the plaintiff, together with other steel manufac- 
turers as interested parties, on November 20, 1958 filed an 
Application for Investigation of barbed wire pursuant to sec- 
tion 7 of the Trade Agreements Extension Act of 1951, as 
amended, and the Rules of Practice and Procedure of the 
United States Tariff Commission (19 C.F.R. Parts 201 and 
207). A copy of that Application is attached hereto as Ex- 
hibit A. 

5. On December 1, 1958, the defendant, United States Tariff 
Commission, announced that it had, on November 28, dis- 
missed the Application for Investigation of barbed wire.. A 
copy of the Commission’s announcement is attached hereto as 
Exhibit B. 

6. On December 10, 1958 the plaintiff and the other manu- 
facturers named in the Application filed with the said Com- 
mission a Petition for Reconsideration of the said Application, 
asserting that the action of the Commission in dismissing it is 
not in accordance with law and calling attention to the relevant 
provisions of law, legislative history and judicial precedents. 
A copy of this Petition is attached hereto as Exhibit C. 

7. On December 16, 1958 the said Commission notified the 
plaintiff that after examination of the Petition for Recon- 
sideration it adhered to its prior decision dismissing the Ap- 
plication. A copy of the Commission’s letter is attached hereto 
as Exhibit D. 

8. The plaintiff has exhausted its administrative remedy, 

9. The action of the defendant dismissing the Application 
effectively deprives the plaintiff of a legal right to which it is 
entitled under the said section 7 of the Trade Agreements 
Extension Act of 1951, as amended. i 


lla 


10. The defendant has no discretion to dismiss the Ap- 
plication. 

11. The defendant’s action dismissing the Application is 
arbitrary and contrary to law. 

12. As a result of the illegal action of the defendant, no ad- 
ministrative relief can be forthcoming to prevent the imports 
of barbed wire from injuring plaintiff, unless this Court orders 
the defendant to conduct the investigation as required by law 
or takes other action to countervail the defendant’s erroneous 
refusal to operate in accordance with law. 

Wherefore, the plaintiff demands judgment as follows: 

1, The Court order the defendant to make an investigation 
of barbed wire as required by law. 

2. The Court enter a declaratory judgment that the defend- 
ant’s dismissal of plaintiff's Application for investigation of 
barbed wire is contrary to law. 

3. The Court order such other relief as is just and proper. 

Edwin G. Martin 
Epwin G. Martin, 
Attorney for Plaintiff 
717 National Press Building, Washington 4, D.C. 
Telephone: District 7-2353. 


Order Granting Leave To Amend Complaint 
(Filed February 10, 1959) 


Upon consideration of the oral motion of attorney for plain- 
tiff made in open court, it is hereby 

ORDERED, this 10th day of February, 1959 that leave is 
granted to amend the complaint in this matter by adding as 
defendants the following individual members of the United 
States Tariff Commission: Edgar B. Brossard, Joseph E. Tal- 
bot, Walter R. Schreiber, Glenn W. Sutton, J. Weldon Jones 
and William E. Dowling, and it is hereby 

FURTHER ORDERED, that action upon the pending mo- 
tion of plaintiff for summary judgment and upon the motion of 
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the defendant to dismiss will be withheld pending service of 
the-amended complaint upon.the individual defendants named 
above. 


(S) McLavexun, J. 
Crartes F. McLavcHuin, 
Judge. ° 


Defendants’ Cross Motion for Summary Judgment 
(Filed March 10, 1959) 


Come now the defendants by their attorney, the United 
States Attorney for the District of Columbia, and respectfully 
move for judgment in the above-captioned case for the reason 
that there is no genuine issue as to any material fact and that 
defendants are entitled to judgment as a matter of law. 

(S) Oliver Gasch 
Outver GascH, 
United States Attorney. 
(S) Edward P. Troxell, 
Epwarp P. TRroxEtu, 
Principal Assistant United States Attorney. 
(S) E. Riley Casey, 
E. Ritey Casey, 
Assistant United States Attorney. 


Order of District Court Directing Defendants To Make an 
Investigation of Barbed Wire 


(Filed April 14, 1959) 


This matter having come on for consideration upon Plain- 
tiff’s motion for summary judgment and upon defendants’ 
cross-motion for summary judgment, and the Court having 
considered the pleadings, plaintiff’s affidavit, and the memo- 
randums and oral arguments on behalf of both sides, and the : 
Court having determined that the action of defendants dis- 
missing plaintiff's application for investigation of barbed wire 
under Section 7 of the Trade Agreements Extension Act of 
1951, as amended, 19 U.S. Code 1364, is contrary to law and 
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that the plaintiff is entitled to judgment, it is by the Court 
this 13th day of April, 1959, 

Ordered, that the above named defendants,‘constituting the 
United States Tariff Commission, make an investigation of 
barbed wire under Section 7 of the Trade Agreements Exten- 
sion Act of 1951, as amended, and it is 

FURTHER ORDERED, that the defendants’ motion for 
summary judgment is hereby denied. 

(S) McLavcuuin, J., 
Judge. 


Defendants’ Motion for Stay Pending Appeal 
(Filed April 14, 1959) 


Come now the defendants by and through their attorney, 
the United States Attorney, and move:this Court to stay the 
operation of the Court’s Order entered herein on April 14, 1959, 
requiring defendants to “make an investigation of barbed wire 
under Section 7 of the Trade Agreements Extension Act of 
1951, as amended.” As reasons therefor, defendants reiterate 
points and authorities heretofore raised in all of the pleadings 
herein, and further submit that pending appeal there is no 
urgency for the investigation in question to be conducted. 
Furthermore, if the defendants were required to commence the 
investigation immediately with all of the consequences that 
such action would entail, the issues in the case would be ren- 
dered moot and defendants would not have an opportunity, 
therefore, to obtain review of the important questions raised. 
For these and other reasons to be advanced at the argument of 
this cause, it is respectfully requested that defendants’ Motion 
for Stay Pending Appeal be granted. 

(S) Oliver Gasch 
Otriver GascH, 
United States Attorney. . 
(S) Edward P. Troxell 
Epwarp P, TroxeEtt, 
Principal Assistant United States Attorney. 
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(S) John F. Doyle 
Joun F. Dorte, 
Assistant United States Attorney. 
(S) Robert J. Asman 
Rosert J. ASMAN, 
Assistant United States Attorney. 


Order of District ‘Court Staying Operation of Order of 
April 14, 1959 


(Filed April 23, 1959) 


Upon application of defendants and for good cause shown, 
it is by the Court this 23d day of April, 1959, 

ORDERED that the operation of the Order of this Court 
entered herein on April 14, 1959 be and the same is hereby 
Stayed pending outcome of appeal to the United States Court 
of Appeals for the District of Columbia Circuit. 

(S) Cxanrtes F. McLavcHuin, 
United States District Judge. 


Plaintiff's Motion for Substitution of Party-Defendant 
(Filed May 14, 1959) 


Comes now the plaintiff in the above entitled cause by its 
attorney and suggests that the defendant Edgar B. Brossard 
has ceased to be a member of the United States Tariff Com- 
mission and has been succeeded in office by J. Allen Overton, 
5r., and plaintiff moves the Court, pursuant to Rule 25(d) 
of the Federal Rules of Civil Procedure, that the said J. Allen 
Overton, Jr., be substituted as a party defendant in place of 
the said Edgar B. Brossard, and that the order of the Court, 
entered April 14, 1959, granting judgment for the plaintiff, 
be amended accordingly so as to be effective as to J. Allen 
Overton, Jr., in place of Edgar B. Brossard. 

Epwin G. Mastin, 
Attorney for Plaintiff. 
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Order of Substitution 
(Filed May 15, 1959) 


This matter having come on for consideration upon plain- 
tiffs motion for substitution of party defendant pursuant to 
Rule 25(d) of the Federal Rules of Civil Procedure and it 
appearing to the Court that Edgar B. Brossard, previously 
made one of the defendants in this action, has ceased to be a 
member of the United States Tariff Commission, that he has 
been succeeded in office by J. Allen Overton, Jr., that there is 
& substantial need for continuing and maintaining this action, 
that the ends of justice require the substitution of Mr. Over- 
ton for Mr. Brossard as a party defendant, and that Mr. Over- 
ton has been given reasonable notice of plaintiff’s motion and 
has not objected thereto, it is by the Court this day of 
May, 1959. 

ORDERED that J. Allen Overton, Jr., is hereby made a 
party defendant in the above-entitled cause in place of Edgar 
B. Brossard and that the order of the Court, entered April 14, 
1959, granting judgment for the plaintiff, is hereby amended 
so as to be effective as to J. Allen Overton, Jr., in place of 
Edgar B. Brossard. 

Sica, J. 
Judge. 


Notice of Appeal 
(Filed June 11, 1959) 


Notice is hereby given this 1lth day of June, 1959, that 
JoserH E. Tarsor, Waurer R: Scaremer, GLENN W. Surron, 
J. Weuvon Jones, Wittiam E. Dow ine, J. ALLEN OVERTON, 
members of the U.S. Tariff Commission and the Unrrep States 
TanirF Commission, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judg- 
ment of this Court entered on the 14th day of April, 1959, in 
favor of Plaintiff, against said Defendants. 

(S) Oliver Gasch 
Otrver Gascx, 
Attorney for Defendants. 
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UNITED STATES COURT OF APPEALS 
For Te District or Covarata Crcourr 


No. 15264 
JoserH E. TatBor ET aL AND THE Unrrep States 
Tazrrr Commission, Appellants 


v. | 


Attantic SreeL Company, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


United States Court of Appeals 
For the Epwrr G. Marrros 


District of Columbia Cireuit Attorney for Appellee 
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Printed by Evans Printing Co., 518 Sth St. N. W. Wash., D. C. 


No. 15,264 
QUESTIONS PRESENTED 


In the opinion of appellee, the questions are correctly 
stated by appellants, except that it is unnecessary for the 
Court to consider the second question. 


Questions presented 
Counterstatement of the case........---.---------------—---- 
Statutes and executive order involved 


Summary of argument... 


wire 
A. The special relationship of the Tariff Commis- 


sion with the Congress does not negate judicial 
review 10 


. Congress intended to deny the Tariff Commis- 
sion discretion to dismiss applications under 
PO Gl a te ST 


. Congress intended section 7 to apply to “‘any 
product”’ including barbed wire 


. The historical development of section 7 shows it 
was intended to apply to all products covered by 
trade agreements, whether or not containing 
escape clauses 


E. The pending case is suitable for mandamus 


. There is no need for this Court to adjudicate 
whether the Tariff Commission may be sued eo 
nomine 


Conclusion 


Appellee’s Appendix 
Cases: Citations 


Blackmar v. Guerre, 342 U.S. 512__.-._...------------- 
Bruner v. United States, 343 U.S. 112.--_-- 
Bustese v. Morgenthau, 74 App. D.C. 13_ = 
Fogarty v. United States, 340 U.S. 8... 
Miguel v. McCarl, 291 U.S. 442.00 
N.L.B.B. v. Lion Oil Co., 352 U. S. Lol eee 15 
Panama Canal Co. v. Grace Line, 356 U.S. 309 8 
Sioux Tribe v. United States, 316 U.S. 317__.......8, 14, 15 
Shamrock Oil Co. v. Sheets, 313 U.S. 100 

Smith v. United States, 170 U.S. 372__....----- 
United States v. Claflin, 97 U.S. 546 eee 
United States v. Dickson, 15 Peters 141... 7, 
United States v. Grimaud, 220 U.S. 506... 
United States v. Mine Workers, 330 U.S. 258... 


Statutes: 
Administrative Procedure Act... 


General Agreement on Tariffs and Trade ( G.ALT.T.) 2 2,9 
H.R. 1612, 82nd Cong. (which became the Trade 

Agreements Extension Act of 1951)--.......... sae 17 
Tariff Act of 1930_..... = ...13, 18 
Trade Agreements Extension ‘Act of 1951: 

Sec. 6 (65 Stat. 73) peas 

Sec. 7 (65 Stat. 74, 72 Stat. 676)... 


Trade Agreements Extension Act of 1958... 
Ge TD! Ce a 10 


Executive Orders: 


E. O. 9832 (12 Fed. Reg. 1363). 
E. O. 10004 (13 Fed. Reg. 5851) 
E. O. 10082 (14 Fed. Reg. 6105)... ay 5,6, 11, 16 
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Pace 
Miscellaneous: 


Conference Committee Report on Trade Agreements 
Extension Act of 1951 (H. Rpt. No. 537, 82d Cong.) 17 
97 Cong. Rec. 5728... — 3 
President’s Report under. See. 6 “Trade “Agreements 
Extension Act of 1951—H. Doc. No. 328, 82d Cong. 
2, 10, 16,17 
Senate Finance Committee: 


Hearings on H.R. 1612, 82nd Cong. (Trade Agree- 
ments Extension Act of 1951)... = . 12 
Report No. 1838, 85th Cong. (Trade Agreements 
Extension Act of 1958) —.......................8, 18, 14 
United States Tariff Commission, Procedure and 
Criteria with respect to the administration of the 
escape-clause in trade agreements... 17 


In THe 


UNITED STATES COURT OF APPEALS 


For Tse District or Cotumsia Circuir 


No. 15264 


Josepx BE. Tarsor ET AL AND THE Unitep States 
Tanrrr Commission, Appellants 
v. 
Artantic Sree, Company, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF AND APPENDIX FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellants’ statement is accurate but not complete. 

The escape clause of the trade agreements program was 
developed by the executive department and prescribed by 
Executive Order which also established the procedure of the 
Tariff Commission for such cases. The Executive Order 
gave the Tariff Commission discretion whether or not to 
investigate when application was made by interested par- 
ties, i.e., to dismiss such applications. It also stipulated that 
the procedure could be invoked only if the trade agreement 
involved contained an escape clause. The superseding E. O. 
10082 was in effect at the time of the 1951 legislation. 


1 Text of pertinent paragraphs on p. 5, 6 infra. 
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Section 6 of the Trade Agreements Extension Act of 
1951 * (65 Stat. 73) made the escape clause a statutory fea- 
ture of the trade agreements program. It provided that 
subsequently-proclaimed trade-agreement rates or bindings 
shall not be continued in effect when the concession-product 
is, as a result, in whole or in part, of the customs treatment 
reflecting concessions, being imported in such increased 
quantities as to cause or threaten serious injury to the 
domestic industry. It directed the President ‘‘as soon as 
practicable”’ to bring existing agreements into conformity 
with this policy, i.e., to incorporate escape clauses into them 
if they did not already contain them. It directed the Presi- 
dent to report to Congress on his action thereunder. 

Section 7 of the Trade Agreements Extension Act of 
1951 * (65 Stat. 74) prescribed the procedure to be followed 
by the Tariff Commission in escape clause cases. 

In enacting the escape clause provisions, Congress fol- 
lowed the pattern of the Executive Order so closely that 
the President reported that the General Agreement on 
Tariffs and Trade (G.A.T.T.) (which had been negotiated 
under E.O. 9832) and all but six of the other existing agree- 
ments conformed with the policy of Congress.* In the case 
of four of those six non-conforming agreements (including 
those with El Salvador and Honduras), the report stated: 
‘The tariff concessions made by the United States in these 
four agreements are limited almost entirely to products 
such as bananas, coffee, and other tropical specialties which 
are noncompetitive with domestic production.’’ > 

Although Congress followed the pattern of E. O. 10082 
(par. 13) in enacting section 7 of the Trade Agreements 
Extension Act of 1951, it made significant changes in detail, 
including the elimination of the Tariff Commission’s dis- 


* Text on p. 3 infra. 

? Quoted in pertinent part p. 4 infra. 

*House Doc. No. 328, 82nd Congress, quoted in part in Appellee’s Ap- 
pendix, p. 1. 

* Appellee’s Appendix p. 5. 
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cretion to dismiss applications, and also the elimination of 
the provision limiting the power of the Commission to in- 
vestigate only if the particular agreement contained an 
escape clause. 

The 1951 law vested in the President discretion whether 
or not to invoke the escape clause. Note the word ‘‘may’’ in 
section 7(c)(1) quoted on page 4 infra. An amendment 
was offered in the Senate to make a Tariff Commission rec- 
ommendation binding on the President but it was rejected.* 


STATUTES AND EXECUTIVE ORDER INVOLVED 


1. Section 6 of the Trade Agreements Extension Act of 
1951 (65 Stat. 73, 74) provided, as originally enacted: 


Sec. 6. (a) No reduction in any rate of duty, or 
binding of any existing customs or excise treatment, or 
other concession hereafter proclaimed under section 350 
of the Tariff Act of 1930, as amended, shall be permit- 
ted to continue in effect when the product on which the 
concession has been granted is, as a result, in whole 
or in part, of the duty or other customs treatment re- 
flecting such concessions, being imported into the 
United States in such increased quantities, either actual 
or relative, as to cause or threaten serious injury to 
the domestic industry producing like or directly com- 
petitive products. 

(b) The President, as soon as practicable, shall take 
such action as may be necessary to bring trade agree- 
ments heretofore entered into under section 350 of the 
Tariff Act of 1930, as amended, into conformity with 
the policy established in subsection (a) of this section. 

On or before January 10, 1952, and every six months 
thereafter, the President shall report to the Congress 
on the action taken by him under this subsection. 


*97 Cong. Rec. 5728. 
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2. Section 7 of the Trade Agreements Extension Act of 
1951 (65 Stat. 74, 72 Stat. 676, 19 U.S.C. 1364), as amended, 
provides in pertinent part as follows: 


See. 7. (a) Upon the request of the President, upon 
resolution of either House of Congress, upon resolu- 
tion of either the Committee on Finance of the Senate 
or the Committee on Ways and Means of the House of 
Representatives, upon its own motion, or upon applica- 
tion of any interested party (including any organiza- 
tion or group of employees), the United States Tariff 
Commission shall promptly make an investigation and 
make a report thereon not later than six months after 
the application is made to determine whether any prod- 
uct upon which a concession has been granted under a 
trade agreement is, as a result, in whole or in part, of 
the duty or other customs treatment reflecting such 
concession, being imported into the United States in 
such increased quantities, either actual or relative, as 
to cause or threaten serious injury to the domestic in- 
dustry producing like or directly competitive products. 


(c) (1) Upon receipt of the Tariff Commission’s re- 
port of its investigation and hearings, the President 
may make such adjustments in the rates of duty, im- 
pose such quotas, or make such other modifications as 
are found and reported by the Commission to be neces- 
sary to prevent or remedy serious injury to the respec- 
tive domestic industry. If the President does not take 
such action within sixty days he shall immediately sub- 
mit a report to the Committee on Ways and Means of 
the House and to the Committee on Finance of the 
Senate stating why he has not made such adjustments 
or modifications, or imposed such quotas. 


(f) In carrying out the provisions of this section the 
President may, notwithstanding section 350(a) (2) of 
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the Tariff Act of 1930, as amended, impose a duty not 
in excess of 50 per centum ad valorem on any article 
not otherwise subject to duty. 


3. Executive Order 10082 of October 5, 1949 (14 F.R. 
6105) provided in pertinent part as follows: 


Executive Order 10082 
Prescribing Procedures for the Administration 
of the Reciprocal Trade-Agreements Program 


By virtue of the authority vested in me by the Con- 
stitution and the statutes, including section 332 of the 
Tariff Act of 1930 (46 Stat. 698) and the Trade Agree- 
ments Act approved June 12, 1934, as amended (48 
Stat. 943; 57 Stat. 125; 59 Stat. 410; Public Law 307, 
8lst Congress), and in the interest of the foreign- 
affairs functions of the United States and in order that 
the interests of the various branches of American 


economy may be effectively promoted and safeguarded 
through the administration of the trade-agreements 
program, it is ordered as follows: 


10. There shall be applicable to each tariff concession 
granted, or other obligations incurred, by the United 
States in any trade agreement hereafter entered into 
a clause providing in effect that if, as a result of un- 
foreseen developments and of such concession or other 
obligation, any article is being imported in such rela- 
tively increased quantities and under such conditions 
as to cause or threaten serious injury to the domestic 
industry producing like or directly competitive articles, 
the United States shall be free to withdraw or modify 
the concession, or suspend the other obligation, in whole 
or in part, to the extent and for such time as may be 
necessary to prevent such injury. 
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13. The Tariff Commission, upon the request of the 
President, upon its own motion, or upon application 
of any interested party when in the judgment of the 
Tariff Commission there is good and sufficient reason 
therefor, shall make an investigation to determine 
whether, as a result of unforeseen developments and of 
the concession granted, or other obligation incurred, 
by the United States with respect to any article to 
which a clause similar to that provided for in para- 
graph 10 hereof is applicable, such article is being 
imported in such relatively increased quantities and 
under such conditions as to cause or threaten serious 
injury to the domestic industry producing like or di- 
rectly competitive articles. Should the Tariff Commis- 
sion find, as a result of its investigation, that such 
injury is being caused or threatened, it shall recom- 
mend to the President, for his consideration in the light 
of the public interest, the withdrawal or modification of 
the concession, or the suspension of the other obliga- 
tion, in whole or in part, to the extent and for such 
time as the Tariff Commission finds necessary to pre- 
vent such injury. In the course of any investigation 
under this paragraph, the Tariff Commission shall 
hold hearings, giving reasonable public notice thereof, 
and shall afford reasonable opportunity for parties in- 
terested to be present, to produce evidence, and to be 
heard at such hearings. The procedure and rules and 
regulations for such investigations and hearings shall 
from time to time be prescribed by the Tariff Com- 
mission. 


SUMMARY OF ARGUMENT 


The Tariff Commission’s dismissal of appellee’s applica- 
tion for investigation of barbed wire under section 7 of the 
Trade Agreements Extension Act of 1951 violated the man- 
date of the statute that the ‘‘Commission shall promptly 
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make an investigation * * *’’. The law denies the Com- 
mission discretion to decide whether or not to investigate 
and its legislative history shows that Congress meant to 
take away the discretion in this respect which the Commis- 
sion previously had under Executive Order. 

The opinion of the Tariff Commission on the legal ques- 
tion is entitled to respect, but it is not binding on the Court 
(Smith v. United States, 170 U.S. 372, 42 L. ed. 1074). Ap- 
pellants’ argument that the Commission’s decision on the 
legal question can be reversed only by Congress amounts to 
a request that the Court waive its judicial function. The 
Court cannot waive this function (United States v. Dickson, 
15 Peters 141, 162, 10 L. ed. 689,697). 

With respect to barbed wire (as with respect to many 
other products which Congress made duty-free to benefit 
various parts of the population*), section 7 does conflict 
with the policy approved by Congress in earlier laws. There 
is no evidence that Congress intended to make any excep- 
tions to the policy of section 7. As the later law, clearly in 
conflict with the earlier law, it must prevail (United States 
v. Claflin, 97 U.S. 546, 24 L. ed. 1082). 

The Tariff Commission has undertaken to interpret sec- 
tion 7 (in effect, to write an exception into it) without sug- 
gesting wherein it is ambiguous. An unambiguous law is 
not susceptible of interpretation (Bruner v. United States, 
343 U.S. 112, 96 L. ed. 786). 

The duty to investigate under section 7 is a ministerial 
duty and the failure of the agency to perform such a duty 
is properly subject to mandamus (Bustese v. Morgenthau, 
74 App. D.C. 13, 121 Fed. 2d 884). This case does not in- 
volve the question of how the Commission is to conduct the 
investigation, a subject on which the Commission has much 
discretion. 

Appellants’ assumption that the Tariff Commission 
“would obviously be justified” in dismissing an escape 


* Appellants’ brief p. 3. 
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clause application if the trade agreement in question had 
no escape clause is undocumented, unsupported, and con- 
trary to the historical development of the escape clause. 
Appellants’ position apparently assumes that the Commis- 
sion should perform a function of the President, namely, 
determination of the international obligations of the United 
States. 

Promptly after the Tariff Commission dismissed the 
farm twine application® for a reason similar to that used 
in the barbed wire case, the Senate Finance Committee re- 
pudiated the idea that the escape clause might be inap- 
plicable to certain trade-agreement items (Sen. Rpt. No. 
1838, 85th Cong., p. 3). This report is pertinent to the 
pending case (Stoux Tribe v. United States, 316 U.S. 317, 
86 L. ed. 1501). The remarks of the Chairman of the House 
Ways and Means Committee (Appellants’ brief p. 22) are 
in no way at odds with the report of the Finance Committee. 

The refusal of an agency to perform a function clearly 
required by law is ‘‘palpably wrong”’ and is a proper sub- 
ject for mandamus. The statute involved in Panama Canal 
Co. v. Grace Line (356 U.S. 309) is unlike section 7 in that 
it did not require the company to make investigations upon 
application and the Court held Congress had left the matter 
of making investigations to the discretion of the company. 
The Court said: ‘‘The case is, therefore, quite unlike the 
situation where a statute creates a duty to act and an equity 
court is asked to compel the agency to take the prescribed 
action.’”’ (356 U.S. 318, 2 L. ed. 2d. 793) 


ARGUMENT 


I 


The Tariff Commission had no authority to dismiss 
appellee’s application for investigation of barbed wire. 
It appears to be conceded that the Tariff Commission’s 


* Appellants’ brief p. 20. 


9 


dismissal of appellee’s application was not in accordance 
with the literal language of section 7 of the Trade Agree- 
ments Extension Act of 1951. This is implicit from appel- 
lants’ argument on the need to interpret the law.’ 

Appellants’ argument that the Tariff Commission was 
justified in interpreting section 7 in this case is based on 
the assumption that the section cannot be literally followed 
in all cases. Appellants assume that the Tariff Commission 
could not make an investigation of a product if the trade 
agreement covering it did not contain an escape clause. 
They say that dismissal of an application in such a case 
‘“<would obviously be justified.’ ’° Nowhere can we find an 
indication of why appellants regard their proposition as 
obvious. We can only assume they have in mind that a tariff 
increase under the escape clause procedure in such a case 
might violate the trade agreement. 

Parenthetically, we note at this point that there is no 
need for the Court to render a decision in this case on 
whether the Tariff Commission could investigate a product 
covered by a trade agreement that does not contain an 
escape clause because G.A.T.T. covers barbed wire and it 
does contain an escape clause. Appellee discusses the ques- 
tion, however, because appellants have attempted to build 
their case on a faulty premise. 

Appellants’ statement that section 7 is a procedure for 
administering escape clauses of trade agreements is not 
adequate. It is submitted that section 7 was enacted to 
provide a procedure for carrying out the policy declared by 
Congress in section 6 of the same law. That policy is that, 
when trade-agreement concessions cause or threaten serious 
injury to domestic industry, remedial action should be 
taken, whether or not the particular agreement contains an 
escape clause at the time the Tariff Commission undertakes 
its investigation. The President has the function of negoti- 


* Appellants’ brief p. 14. 
» Appellants’ brief p. 13. 
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ating escape clauses and can do so pending the investiga- 
tion. Further, it is not the function of the Tariff Commis- 
sion to make decisions as to what action would violate the 
international obligations of the nation. The Constitution 
vests this in the President. 

Before analysis of the legal details, it should be noted 
that appellants seem to have picked an impractical situa- 
tion to illustrate their thesis. The agreements with El Sal- 
vador and Honduras have no escape clause. But the Presi- 
dent’s report to Congress under section 6 of the Trade 
Agreements Extension Act of 1951 says that the products 
covered by these agreements are non-competitive with do- 
mesti¢c production.” It appears unlikely that non-competi- 
tive imports would give cause to the domestic industry to 
make an application for investigation. At any event, the 
Tariff Commission would make no recommendation to the 
President unless it found that imports ‘‘cause or threaten 
serious injury to the domestic industry producing like or 
directly competitive products.’’ * 

A. The special relationship of the Tariff Commission 
with the Congress does not negate judicial review. Appellee 
concedes the expertise of the Tariff Commission and its 
many points of contact with Congress. Much the same sort 
of thing can be said of other agencies established by Con- 
gress to investigate and report on legal and economic prob- 
lems and the administration of government. One such is 
the Comptroller General, than whom no other Presidential 
appointee has any more ‘‘special’’ relationship with the 
Congress.* The Comptroller General is subject to judicial 
review."* 

It is well established that the opinion of an administra- 
tive agency on a legal problem within its purview is entitled 


™ Appellees’ appendix p. 5. 

= P_ 5 supra. 

* He may be removed from office only by joint Congressional Resolu- 
tion, 31 U.S.C. 43. 

™ Miguel v. McCarl, 291 U.S. 442, 78 L. ed. 901. 
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to respect when the matter is brought before the Court, but 
the Court is not bound by that opinion.” Appellants rely 
on the first half of the proposition, but overlook the second. 
They urge that the opinion of the Tariff Commission ‘‘is 
entitled to controlling weight’’’* and that only Congress 
can correct a Tariff Commission error of law,” although 
they admit that the Commission might have been in error 
in the barbed wire case."® 

Their argument that the Commission’s decision on the 
legal question should not be reviewed by the Court amounts 
to a request that the Court surrender or waive its judicial 
function. In United States v. Dickson, 15 Peters 141, 162, 
10 L. ed. 689,697, Justice Story said: 


‘‘But it is not to be forgotten that ours is a govern- 
ment of laws and not of men, and that the judicial de- 
partment has imposed upon it by the Constitution the 
solemn duty to interpret the laws, in the last resort: 
and however disagreeable that duty may be, in cases 
where its own judgment shall differ from that of other 
high functionaries, it is not at liberty to surrender, or 
to waive it.”’ 


B. Congress intended to deny the Tariff Commission dis- 
cretion to dismiss applications under section 7. The literal 
language shows that it is the responsibility of the Commis- 
sion to make investigations upon application of interested 
parties. Congress used no language implying discretion to 
exist. Congress omitted the provision of E.O. 10082 that 
the Commission should investigate ‘‘when in the judgment 
of the Tariff Commission there is good and sufficient reason 
therefor.’’?® The legislative history shows that the omis- 
sion was deliberate. 

Paragraph 13 of E.0. 10082, issued under the authority 


% Smith v. United States, 170 U.S. 372, 42 L. ed. 1074. 
* Appellants’ brief p. 19. 

* Appellants’ brief p. 25. 

* Appellants’ brief p. 24. 

*P, 6 supra. 
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of Congress, had the effect of law (United States v. Grim- 
aud, 220 U.S. 506, 55 L. ed. 563). It was the law in effect 
when Congress passed the Trade Agreements Extension 
Act of 1951. In enacting section 7 of the 1951 law, Congress 
has omitted language that was in the prior law. Omission 
of a phrase from the prior law means that Congress in- 
tended to change the law. (Shamrock Oil v. Sheets, 313 U.S. 
100, 85 L. ed. 1214). 

The Chairman of the Tariff Commission testified before 
the Senate Finance Committee that of 19 applications on 
which the Commission had taken action 15 were dismissed 
without formal investigation.2° Committee members took 
exception to the Commission’s practice of dismissing appli- 
cations, insisting that each should be investigated, although 
granting that the Commission should have discretion as to 
the extent of the investigation. 

As passed by the House of Representatives on February 
7, 1951, H.R. 1612 provided in section 7(b) that ‘‘upon 
application of any interested party the United States Tariff 
Commission shall make an investigation to determine 
whether any article upon which a concession has been 
eranted’’ ete. The Chairman of the Tariff Commission 
testified before the Senate Finance Committee that this 
language would require the Commission to investigate 
“eases which are obviously without merit.’’ ** 

The Finance Committee, after considering this testi- 
mony, retained the House language in this respect, changing 
only the word ‘‘article’’ to ‘‘product,”’ although in other 
respects the Senate bill differed greatly from the House bill. 
It seems clear that the Congress intended the Commission 
should investigate all applications, even those which ap- 
peared to be ‘‘obviously without merit.’’ Congress did not 
want this determination to be made without investigation 
and deliberately omitted the language of the prior law which 


» Finance Committee Hearings on H.R. 1612, 82nd Cong. p. 1318. 
= Finance Committee Hearings on H.R. 1612, 82nd Cong. p. 1317. 
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gave discretion to the Tariff Commission to determine 
whether or not to investigate. 

C. Congress intended section 7 to apply to ‘any product”’ 
including barbed wire. It is clear that on its face, section 
7 requires the Tariff Commission to investigate ‘‘any prod- 
uct upon which a concession has been granted under a 
trade agreement’’.*? Notwithstanding the absence of ambig- 
uity and the absence of legislative history of section 7 to 
support their action, appellants have decided to interpret 
the language to exclude farm twine and barbed wire because 
in laws long antedating the Trade Agreements Extension 
Act of 1951 Congress provided free entry for such products 
to aid the farmer. Appellants cite cases holding that tariff 
provisions for free entry of farmers’ supplies are liberally 
construed. 

Appellee submits that such cases have nothing to do with 
the pending case. They were concerned solely with the con- 
struction and application of competing provisions of the 
same law. The question in the pending case is whether the 
all-inclusive language of the later law (the 1951 act) has 
superseded the earlier law (the Tariff Act of 1930). 

When the Tariff Commission dismissed the farm twine 
application, the Senate Finance Committee was considering 
the Trade Agreements Extension Act of 1958. The pend- 
ing bill included a provision which permitted the Presi- 
dent, pursuant to escape-clause proceedings, to impose a 
duty on products for which Congress had previously pro- 
vided free entry. The report of the Finance Committee was 
issued fifteen days after the Tariff Commission had dis- 
missed the farm twine application. That report stated: 

“‘It is the sense of the Committee that escape clause 
action should be available in all cases whether the items 
in question are on the free list or are dutiable, regard- 
less of the reason or purpose for the establishment of 
the presently existing tariff treatment.’’* 


= Text p. 4 supra. 
* Senate Report No. 1838, 85th Cong., p. 3. 
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Coming as it did, promptly after the Tariff Commission 
took its very first action of this kind since passage of the 
Trade Agreements Extension Act of 1951, can there be any 
doubt that the Finance Committee intended the quoted lan- 
guage as a disapproval of the Commission’s dismissal of 
the farm twine case? Appellants’ brief (p. 21) intimates, 
but does not assert, doubt; more important, appellants 
offer no suggestion of reason for the words of the Finance 
Committee. Appellee submits that the Finance Committee 
report cannot be ignored and the Committee’s real meaning 
is clear—disapproval of the action on farm twine. 

The 1958 report of the Finance Committee is pertinent 
in determining the meaning of the 1951 law. This is a report 
of the Committee which reported the 1951 bill, and it is 
on a bill amending section 7, which bill has been enacted into 
law as the Trade Agreements Extension Act of 1958.** 

Nothing in the remarks of the Chairman of the House 
Ways and Means Committee, cited by appellants,” detracts 
from or challenges the report of the Senate Finance Com- 
mittee. The Finance Committee did not suggest there was 
any modification of basic policy of the escape clause. It 
only redeclared that policy. 

A similar situation faced the Supreme Court in Sioux 
Tribe v. United States (316 US. 317, 86 L. ed. 1501). There 
the Court based its decision of the meaning of the Allot- 
ment Act of 1887 on a committee report made in 1892. 
Petitioner contended it had gotten a beneficial interest in 
lands under the Act of 1887. In its 1892 report, the Com- 
mittee repudiated this idea. In rejecting petitioner’s claim, 
the Supreme Court said at 316 U.S. 329, 86 L. ed. 1509: 


‘‘This statement by the Committee which reported 
the general Allotment Act of 1887, made within five 
years of its passage, is virtually conclusive as to the 
significance of that Act.”’ 


* 72 Stat. 673,675. 
* Appellants’ brief p. 22. 
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The Supreme Court’s decisions in Fogarty v. United 
States, 340 U.S. 8, 13-14, and United States v. Mine Work- 
ers, 330 U.S. 258, 281-282, do not detract from the principle 
adopted in Sioux Tribe supra. Fogarty involved reports 
on a bill that was vetoed by the President. Mine Workers 
involved statements made on the floor after the event by 
persons who were either not members of Congress when the 
original act was passed or were not members of the com- 
mittee which handled the original bill. In the pending 
case, as in Sioux Tribe, we have a formal report of the 
Committee which reported the original bill, not floor state- 
ments of persons who did not even belong to the committee 
which handled it. And the 1958 report was on a bill that was 
enacted, not one that was vetoed. Further, the 1958 bill 
actually amended section 7, an amendment that is directly 
pertinent to barbed wire—providing for a possible duty 
on a product previously duty-free.** 

Note also V.L.R.B. v. Lion Oil Company (352 U.S. 282, 
1 L. ed. 2d, 331), decided after Fogarty and Mine Workers, 
in which the Court cited with approval a 1948 subcommittee 
report in construing a law passed in 1947, even though the 
Court recognized that the 1948 report was not part of the 
legislative history of the 1947 law. 

There is no question but that, under the law as written 
by Congress, it applies to barbed wire. The Committee 
which reported the original bill in 1951 has reaffirmed it 
means just what it says—it applies to ‘‘any product.’’ 

D. The historical development of section 7 shows it was 
intended to apply to all products covered by trade agree- 
ments, whether or not containing escape clauses. The Tariff 
Commission’s escape clause procedure was established by 
Executive Order 9832 of February 25, 1947,” which was 
superseded by E.0. 10004 of October 5, 1948,°* which was, 
no ee 7(f), p. 4, 5 supra, was added by the 1958 law (72 Stat. 


* 12 Fed. Reg. 1363. 
™13 Fed. Reg. 5851. 
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in turn, superseded by E.0. 10082 of October 5, 1949.” The 
last was in force when Congress was considering the bill 
which became the Trade Agreements Extension Act of 
1951 and pertinent paragraphs of it appear on p. 5, 6 supra. 

Paragraph 13 of E.0. 10082 provided for Tariff Commis- 
sion investigations of ‘‘any article to which a clause similar 
to that provided for in paragraph 10 hereof is applicable,” 
i.e., to any article covered by a trade agreement which con- 
tained an escape clause. In enacting section 7, Congress 
omitted this language. 

A comparison of the language of section 7 with that of 
paragraph 13 of E.O. 10082 indicates that Congress used 
the latter as its master pattern in drafting section 7. The 
President’s report to Congress pursuant to section 6 of the 
Trade Agreements Extension Act of 1951 said with respect 
to the ‘“‘standard’’ escape clause prescribed by executive 
order: ‘The clause is also substantially equivalent to the 
revelant provisions of section 7 of that act [the 1951 act] 
prescribing the method for carrying out this policy, * * *.”” 
In section 7, however, Congress provided for investigation 
of ‘“‘any product’? under a trade agreement, without any 
qualification that the agreement contain an escape clause. 
Clearly, with E.0. 10082 before it in the drafting of section 
7,31 Congress did not intend to limit the investigations to 
cases where there was an escape clause, but did intend to 
include all trade-agreement products. 

The reason is not difficult to find. Section 6 of the act 
established the policy for all imports of trade-agreement 
items. Section 7 established the internal procedure for all 
such items. If a Tariff Commission recommendation came 
to the President on an item not subject to the escape clause, 
he had ample power to negotiate an escape clause. Also the 


»14 Fed. Reg. 6105. 

™» Appellee’s appendix p. 4. 

* Hearings of Senate Finance Committee on H.R. 1612, 82nd Cong., 
p. 1317 et seq.-—Discussion of E.O. and House bill. 
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President had the discretion whether or not to increase 
the tariff, whether or not the agreement contained an 
escape clause. (sec. 7(¢) (1).) * 

As passed by the House of Representatives, H.R. 1612, 
82nd Cong., limited escape clause investigations to cases 
where the products were covered by trade agreements that 
contain escape clauses. Section 7(b) of the House bill pro- 
vided for investigations of ‘‘any article upon which a con- 
cession has been granted under a trade agreement to which 
a clause similar to that provided for in subsection (a) of 
this section is applicable.’’ The limitation to cases of agree- 
ments that contain escape clauses was eliminated by the 
Senate and the House conferees yielded on this point. 
(House Report No. 537, 82nd Cong.) Unquestionably this 
point was considered by Congress and Congress decided 
against limiting Tariff Commisison investigations to cases 
in which the agreement contains an escape clause. 

E. The pending case is suitable for mandamus. It is 


agreed that appellants’ dismissal of the barbed wire appli- 
cation is contrary to the literal language of the law. The 
legislative history shows that Congress intended that the 
law be literally enforced. Appellants’ argument of the 


* Exercise of judgment by the appropriate authority (the President) is 
necessary for a decision whether an agreement contains an escape clause. 
In its 1948 “Procedure and Criteria with respect to the administration 
of the escape clause in trade agreements” (Hearings of Senate Finance 
Committee on H.R. 1612, 82nd Cong., p. 1322), the Tariff Commission 
reported: “An escape clause under which emergency action withdrawing 
or modifying a concession may be taken is included in the multilateral 
trade agreement recently negotiated at Geneva * * *. A similar clause 
will also be included in subsequent trade agreements. But it is not in- 
cluded in any of the trade agreements which were concluded prior to the 
Geneva agreement, except the agreements with Mexico and Paraguay, 
* * *” On the other hand, the President’s report to Congress in 1952 on 
this subject (appellee’s appendix, p. 4) stated that: “The earlier 
escape clauses in the trade agreements with Argentina, Iceland, Iran, 
Peru, and Uruguay, while not so specifically worded, are sufficiently 
broad in their language to permit such action to be taken by the United 
States.” These five agreements had been negotiated before the Tariff 
Commission’s report above referred to, but the Commission did not 
recognize the escape clauses they contained. 
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absolute need to interpret section 7 in some theoretical case 
does not stand up. Appellants do not cite any legislative 
history connected with the escape clause to support their 
thesis. On the other hand, all available legislative history 
contradicts the thesis of appellants. Under such circum- 
stances, their failure to follow the plain words of the statute 
is ‘‘palpably wrong.’’ Furthermore, the ordering of an 
investigation under section 7 is a ministerial act. 

It is important to distinguish between the making of an 
investigation and the manner in which the facts are to be 
assembled and findings made. On the former, the Tariff 
Commission had no discretion; on the latter, it has. 

A case squarely in point is Bustese v. Morgenthau (74 
App. D.C. 13, 121 F.2d 884). This was an action for man- 
damus against the Secretary of the Treasury who refused 
to consider a petition for remission of a penalty. 

Bustese had imported some goods which were not prop- 
erly marked to show the origin and there was imposed a 
special duty under section 304 of the tariff act. Bustese 
petitioned the Secretary to remit the duty under section 
618 of the Tariff Act of 1930 (19 U.S.C. 1618), claiming that 
the duty was a penalty. The Secretary held that the duty 
was not a penalty and refused to consider the petition on 
the ground that he had no authority under the statute. 

The Secretary argued that the law gave him discretion 
to determine whether the duty is a penalty (as appellants 
argue that their interpretation of section 7 is within their 
discretion), but the Court held his decision in this regard 
is subject to judicial review and further held the duty to 
be a penalty. 


““Concededly, the exercise of the Secretary’s discre- 
tion under the statute is not subject to control by 
mandamus. When a penalty is involved, the question 
whether mitigating circumstances existed and there- 
fore whether relief shall be given is discretionary. If 
the question whether the exaction was a penalty like- 
wise is within appellee’s discretion or whether so or 
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not, if he determined it correctly, the appellant is not 
entitled to relief. 

‘‘But where an administrator erroneously holds him- 
self to be without power to consider a claim, relief in 
the nature of mandamus generally may be given.’’ 
(74 App. D.C. 15) 


This Court held that the exaction in question was a pen- 
alty and that mandamus would lie to compel the Secretary 
to consider the petition. 

In the case at bar, appellee has not asked that the Tariff 
Commisison be ordered to conduct the investigation in any 
particular way or to hold a hearing or to make findings and 
recommendations favorable to it. These are recognized as 
within the discretion of the Commission. What appellee 
asks is simply that the appellants carry out their statutory 
duty, nothing more. 


II 


There is no need for this Court to adjudicate whether 
the Tariff Commission may be sued eo nomine. 


Appellee agrees with appellants that the District Court’s 
failure to dismiss as against the Tariff Commission does 
not substantially affect the outcome of this litigation.™ 
Appellants nevertheless urge the Court to reverse on the 
ground that the Commission cannot be sued eo nomine, cit- 
ing Blackmar v. Guerre, 342 U.S. 512. 

Appellee urges the Court not to pass on this question 
because the pending case is distinguishable from Blackmar 
v. Guerre. The pending case raises a serious question of 
applicability of the Administrative Procedure Act which 
Blackmar did not (and could not) raise. Note Plaintiff's 
Memorandum of Points and Authorities in Opposition to 
Defendants’ Motion to Dismiss, p. 1 et seq. 


* Appellants’ brief, p. 25. 
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In such a situation, the Court is requested to reserve this 
question until it is presented in a context of real meaning. 


CONCLUSION 


Section 7 applies to ‘‘any product.’’ The legislative 
history affirms that the language should be given its plain 
meaning. Section 7 was enacted in 1951, long after the Act 
of Congress which provided free entry for barbed wire. 
The later law must prevail in event of conflict. It is respect- 
fully submitted that the judgment should be affirmed. 


Epwin G. Martin 
Attorney for Appellee 
717 National Press Bldg. 
Washington 4, D. C. 
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To the Congress of the United States: 

Pursuant to the provisions of subsection (b) of section 6 of the 
Trade Agreements Extension Act of 1951 (Public Law 50, 82d Cong.), 
DEER, submit to the Congress a report on trade-agreement escape 
clauses. 

A review of the existing trade agreements in the light of the policy 
expressed in subsection (a) of section 6 and its legislative history 
shows that all except six are in conformity with this policy. One of 
these six agreements is in the process of being terminated and another 
is under renegotiation which is likely to include the addition of escape- 
clause provisions. Subcommittees of the Interdepartmental Com- 
mittee on Trade Agreements have been directed to recommend to that 
committee at an early date proposals with regard to the remaining 
four of these agreements. 

There is attached a detailed report on this subject prepared for me 
by the Trade Agreements Committee. Since this is the first report 
to the Congress under section 6, the attached report contains an 
explanation of the development of the use of escape clauses and the 
extent to which they have been made applicable to an increasingly 
large number of concessions. 
Harry S. Truman. 
Tue Wuirte Hovse, January 10, 1952. 


TRADE-AGREEMENT ESCAPE CLAUSES 


REPORT ON TRADE-AGREEMENT ESCAPE CLAUSES 
(Pursuant to the provisions of sec. 6 ne = Trade Agreements Extension Act 
o! 


Section 6 of the Trade Agreements Extension Act of 1951 provides 
as follows: 

(a) No reduction in any rate of duty, or binding of any existing customs or 
excise treatment, or other concession hereafter proclaimed under section 350 of 
the Tariff Act of 1930, as amended, shall be permitted to continue in effect when 


the product on which the concession has been granted is, as a result, in whole or 
in part, of the duty or other customs treatment reflecting such concession, being 
imported into the United States in such increased quantities, either actual or 
relative, as to cause or threaten serious injury to the domestic industry producing 
like or directly competitive products. 

(b) The President, as soon as practicable, shall take such action as may be 
necessary to bring trade agreements heretofore entered into under section 350 of 
the Tariff Act of 1930, as amended, into conformity with the policy established 
in subsection (a) of this section. 

On or before January 10, 1952, and every six months thereafter, the President 
shall report to the Congress on the action taken by him under this subsection.! 

The effect of this new provision of trade-agreements legislation is a 
statutory requirement (1) that all future trade-egreetient concessions 
shall be subject to an escape clause conforming to the policy established 
in subsection (a) of section 6, and (2) that, as soon as practicable, the 
President shall take such action as may be necessary to bring existing 
trade agreements which do not contain such an escape clause into con- 
formity with the policy of subsection (a) of section 6 and to report to 
the Congress periodically on the action taken in this respect. 

A review of existing trade apeemonts in the light of the policy ex- 
pressed in section 6 (a) and its era history shows that all except 
six are in conformity with this policy. As is indicated more fully later 
in this report, one of these six agreements is in the process of being ter- 
minated and another is under renegotiation which is likely to include 
the addition of escape clause provisions. Subcommittees of the Trade 
Agreements Committee have been directed to recommend to that com- 
mittee at an early date proposals with regard to the remaining four of 
these agreements. Since this is the first report to the Congress under 
section 6 (b), the enumeration of the steps taken pursuant thereto is 
preceded by an explanation of the development of the use of escape 
clauses and the extent to which they have been made applicable to an 
increasingly larger number of concessions. 

Ever since the enactment of the Trade Agreements. Act in 1934 it 
has been the policy of the President to direct the operation of the 
trade-agreements program in such & way as to avoid serious injury to 
domestic industries. The extent to which domestic industries are 
protected against serious injury, through procedures followed in 
preparing for the negotiation of trade agreements, safeguards written 


agreemen' t 
1951), 5620). He continued: 

“Recognizing, however, the varying situations which exist in our trade relations with differert cr2ntries 
at different times, the committee places no time limit up>1 the President, aid m vkevs th pri rciple of laclud- 
ing the escape clause in existing agreements mand tory only if's2ch action would b> practicable. Thisisto 
make sure ‘no important interest in this co ntry will be jeopardized by actioa which migat be unwise or 
precipitate under the circumstances” (ibid. 5620, 5621). 
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into the concessions granted on specific products, and avenues of 
escape after the agreements become effective, has been called to the 
attention of the Congress in connection with the periodic renewals of 
the trade-agreements authority. A detailed description of these 
procedures and safeguards is contained in the report of the Ways and 
Means Committee on the 1951 renewal (H. Rept. No. 14, January 29, 
1951, 82d Cong., 1st sess., pp. 11-14). This report summarizes these 
procedures and safeguards as follows: 

“Measures to assure that no United States industry will suffer serious injury or 
threat of serious injury through a concession in a trade agreement are provided 
for: (1) in the procedures followed before a trade agreement is negotiated; (2) in 
the individual concessions themselves; and (3) in the gencral provisions of the 
agreement which apply after the agreement becomes effective’ (ibid., p. 11). 

In the early trade agreements negotiated under the Trade Agree- 
ments Act separate provisions were included to safeguard against each 
of various specified contingencies which might arise after the agree- 
ment became effective. For example, many of the early agreements 
contained a provision under which individual tariff concessions could 
be modified or withdrawn on short notice if it should develop after the 
agreement entered into force that third countries were getting the 
major benefit of the concession and serious injury was being caused 
or threatened to the domestic industry by increased imports of the 
product concerned. Another safeguarding provision found in many 
early trade agreements permitted termination or modification of the 
agreement on short notice in the event of wide variations in exchange 
rates threatening serious injury to domestic industries. 

Subsequently, broader safeguarding provisions were included in 
later agreements largely because of the impossibility of foreseeing, at 
the time of making an agreement, all the situations which might arise 
under the agreement to require safeguarding action. Hence, begin- 
ning with the trade agreement with Argentina (signed October 14, 
1941), 7 it has been the policy to rely upon provisions broad enough in 
scope to afford the basis for action in the event that situations should 
arise after the conclusion of the agreement of such a character as to 
threaten serious injury to domestic industries in either of the countries 
party to the agreement. Although all of these provide protection 
against serious injury to domestic producers, the exact text of the 
broad escape clauses included in them has varied somewhat. 

In the trade agreements with Argentina (art. XII), Iceland (art. 
XID), Iran (art. TX), Peru (art. XI), and Uruguay (art. XII), which 
were concluded between 1941 and 1943, escape provisions, substan- 
tially similar to each other were inserted, which are broad enough in 
scope to afford the basis for prompt action in the event that circum- 
stances should arise of such a kind as to threaten serious injury to 
domestic industries. Briefly described, the escape provisions in each 
of these agreements provide for consultation and discussion in the 
event of any situation arising which has the effect of prejudicing an 
industry or the commerce of one of the parties to the agreement; such 
consultation is to take place with a view to effecting a mutually 
satisfactory adjustment of the matter, but if no agreement can be 
reached, the contracting party desiring to take the action may do so 
by terminating the agreement in whole or in part on short notice. 


3 The texts of this and later escape-clause provisions discussed are reproduced as an appendix to this report. 
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In the light of the experience gained in the operation of the trade- 
agreements program there was ceveoped what has become known as 
the standard escape clause. On February 25, 1947, the President 
issued Executive Order No. 9832, in which he directed that all trade 
agreements entered into thereafter should include the standard escape 
clause. Later Executive orders (No. 10004 of October 5, 1948, and 
No. 10082 of October 5, 1949) continued the President’s specific in- 
struction regarding the standard escape clause with no substantial 
change. This clause provides in substance that trade-agreement con- 
cessions may be suspended, withdrawn, or modified if it should be 
found after the agreement becomes effective that as a result in part 
of the concession a product is being imported in such increased quanti- 
ties as to cause or threaten serious injury to the domestic industry 
producing like or directly competitive products. By virtue of section 
6 (a) of the 1951 Extension Act the Presidential instruction set forth 
in these orders has become a statutory requirement to be followed in 
the negotiation of all new trade agreements. 

The original negotiations leading to the multilateral trade agree- 
ment, known as the General Agreement on Tariffs and Trade, were 
completed at Geneva, Switzerland, in October 1947 and, in compliance 
with Executive Order 9832, that agreement contains the standard 
escape clause (art. XIX). The trade agreement with Paraguay (1946 
art. XII) also contains the standard clause with only minor variations* 

The standard escape clause permits the modification or withdrawal 
of concessions under conditions which are stated in terms substantially 
equivalent to those used in section 6 (a) of the 1951 Extension Act, 
which sets forth the policy of Congress that trade agreement conces- 
sions should not be continued in effect under specified conditions. 
The clause is also substantially equivalent to the relevant provisions 
of section 7 of that act prescribing the method for carrying out this 
policy, which is through the withdrawal or modification of concessions 
if the President determines such action is warranted after ineeoee 
tion and report to the President by the Tariff Commission. he 
earlier escape clauses in the trade agreements with Argentina, Iceland, 
Tran, Peru,‘ and Uruguay, while not so specifically worded, are suffi- 
ciently broad in their language to permit such action to be taken by 
the United States. Consequently, these five trade agreements and 
those to which the standard escape clause is applicable are in con- 
formity with the policy set forth in section 6 (a). 

The Executive has in recent years brought an ever-increasing pro- 
portion of trade-agreement concessions, including those contained in 
earlier trade agreements, within the scope of the standard escape 
clause. This has been the case particularly since 1947, in connection 
with the multilateral negotiations with respect to the General Agree- 
ment. The original negotiations for this agreement at Geneva were 
carried on among 23 countries.’ Subsequently, as a result of negotia- 

> A comparable escape clause was also in the trade agreement with Mexico (102, art. XI), which is no 
Jonger in force. ent has been terminated as a result of the accession of Peru to the General Agreement on 
‘Tariffs and Trade in October 1951. 


§ Uruguay has undertaken negotiations for accession to the General Agreement, bat bas not yet acceded. 
Steps have been initiated for the termination of this bilateral agreement if Uruguay becomes a contracting 


ment. 

arma, Canadas, Ceylon, Chile, China, Cubs, Czechoslovakia, France, 
India, Lebanon, Luxem! . Netherlands, New Zealand, Norway, Pakistan, Southern Rhodesia, 
Syria, Union of South Africa, inited Kingdom, and United States. 
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tions completed at Annecy, France, in October 1949 and at Torquay, 
England, in April 1951, 13 additional countries 7 have acceded to that 
agreement. 

In connection with the Geneva, Annecy, and Torquay negotiations, 
it has been the consistent policy of the United States, in those cases 
where we had earlier bilateral trade agreements, to arrange with the 
countries concerned for the suspension or termination of existing bi- 
lateral agreements as these countries became contracting parties to the 
General Agreement. Hence, our earlier bilateral trade agreement 
obligations to countries becoming contracting parties to the General 
Agreement have been. su erseded by trade-agreement obligations to 
them under the General Agreement which are subject to the standard 
escape clause. For example, our earlier bilateral trade agreements 
with such important trading countries as Canada (1938), the United 
Kingdom (1938), France (1936), Belgium (1935), and the Netherlands 
(1935) have all been superseded by the General Agreement. This has 
also been the case with our bilateral agreements with Brazil, Cuba, 
Finland, Haiti, Nicaragua, Peru, and Sweden. 

As of January 1, 1952, the United States had trade-agreement 
obligations with 32* countries under the General Agreement. The 
tariff concessions of the United States to these 32 countries, included 
in its schedules to the General Agreement, which are subject to the 
standard escape clause in that agreement, include approximately 85 
percent of the import trade of the United States. 

The trade agreement with Switzerland, signed in 1936, did not 
originally contain the standard escape clause, but on October 13, 1950, 
it was agreed by the two countries that the standard escape clause 
should thereafter be applicable to the 1936 agreement. 

In addition to the trade agreements already discussed which are 
in conformity with the policy of section 6 (a), the United States was, 
at the time of the enactment of the 1951 Extension Act, a party to 
bilateral trade agreements with six other countries as follows: Ecuador, 
El Salvador, Guatemala, Honduras, Turkey, and Venezuela. 

Steps are now under way for the termination of the agreement with 
Turkey (signed in 1939) following the accession of that country to the 
General Agreement in October 1951. 

In the case of the trade agreement with Venezuela, which was signed 
in November 1939, formal public notice of intention of this Govern- 
ment to negotiate with the Government of Venezuela to supplement 
and amend the agreement was given on August 29, 1951 (16 F. R. 
8868). In these negotiations the United States will seek inclusion 
in that agreement of an escape-clause provision in conformity with the 
policy set forth in section 6 (a) of the 1951 Extension Act.. 

The Interdepartmental Committee on Trade Agreements has set 
up subcommittees with instructions to formulate prorcen with regard 
to the other four agreements—with Ecuador, El Salvador, Guatemala, 
and Honduras—in the light of the 1951 Extension Act and to report 
to it by March 1, 1952. The tariff coacessions made by the United 
States in these four agreements are limited almost entirely to products 
such as bananas, coffee, and other tropical specialties which are non- 
competitive with domestic production. 

7 Austria, Denmark, Dominican Republic, Finland, Federal Republic of Germany, Greece, Haiti, Italy, 

Nicaragua, Peru, Sweden, aod Turkey. 

* Australia, Austria, Belgium, Brazil, Burma, Canada, Ceylon, Chile, Cuba, Denmark, Dominican 
Republic, Finland, France, Federal Repablic of Germany, Greece, Haiti, India, Indonesia, Italy, Liberia, 
Luxembourg, Netherlands, New Zealand, N’ ‘Norway, Pakistan, Peru, Southern Rhodesia, 
Sweden, Turkey, Union of South Africa, and Unit 


